
To commence the statutory time period for appeals
as of right (CPLR 5513laJ), you are advised to serve a copy
of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
-----------------------------------------------------------------------------)(
FORMATION SHELBOURNE SENIOR LIVING
SERVICES, LLC,

Plaintiff,

-against-

GREENVILLE FIRE DISTRICT, BOARD OF
COMMISSIONERS OF THE GREENVILLE FIRE
DISTRICT, WALTER GRODEN, individually and in his
official capacity as Fire Commissioner, WARREN
HERSHKOWITZ, individually and in his official capacity
as Fire Commissioner, HELENE ORCE, individually and
in her official capacity as Fire Commissioner,
MICHAEL RAPPE, individually and in his
official capacity as Fire Commissioner, JOHN DOE and
JANE DOE #1 through #10,

Defendants.
-----------------------------------------------------------------------------)(
WOOD,J.

DECISION & ORDER

Index No.: 53583/2021
Sequence No.1

New York State Courts Electronic Filing ("NYSCEF") Documents Numbers 5-41, were

read in connection with the pre-answer motion by order to show cause, by Defendants Greenville

Fire District ("GFD"), and its fire commissioners, to dismiss the Verified Complaint pursuant to

CPLR 3211 (a)(7), CPLR 3211 (g), and Civil Rights Law ~~70-a and 76-a, on the grounds that the

sole cause of action of "Tortious Interference" alleged by Plaintiff Formation Shelbourne Senior

Living Services, LLC. ("Shelbourne"), fails to state a cause of action because the instant action is

a strategic lawsuit against public participation ("SLAPP"), and alternatively, even if the claim is

not a SLAPP-suit, the Complaint fails to state a cause of action.
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Shelbourne, comprising of national real property developers, is seeking $1,000,000, in

damages against GFD, a local taxpayer-funded fire department and the five volunteer members of

its Board of Commissioners. GFD is an independent municipal agency existing under the laws of

the State of New York that provides emergency services to the Edgemont community in the Town

of Greenburgh ("the Town"). GFD is governed by the Board of Commissioners, which consists of

five members elected by the general public for five (5) year terms. GFD operates as a combination

fire department with thirty (30) career firefighters and seventeen (17) active volunteers.

On or about February 19,2015, Shelbourne filed an application with the Town Board for

a special permit to develop a four-story, 59,097 square foot building housing eighty assisted living

units accompanied by an off-street parking area comprised of fifty-six parking spaces, located at

the intersection of two town roads, Underhill Road and Sprain Road in the Town, which are more

than 6,000 feet from the nearest state or county right-of-way ("the Project").

Between 2015 and the present, Shelbourne sought and obtained permission from the Town

Board for the development of the Project including obtaining a special permit (the "Special

Permit"), necessary variances required by the Special Permit, and a Conditioned Negative

Declaration ("CND"), from the Zoning Board of Appeals of the Town ("ZBA"), pursuant to the

New York State Environmental Quality Review Act ("SEQRA").

Defendants have challenged, and has continued to challenge, without success, the

development and construction of the assisted living facility, even bringing two article 78

proceedings against Shelbourne, and have collectively challenged the ZBA' s initial issuance of

the CND, as well as its subsequent decision to grant the two area variances sought by Shelbourne.

On December 7, 2017, Hon. Susan Cacace, AJ.S.C., granted Shelbourne's respective motions to

dismiss GFD's amended verified petition pursuant due to GFD's untimely commencement of this
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proceeding in violation of the applicable 3D-day limitations period prescribed by the Town Law

S267-c(1). Likewise, on February 5,2019, Judge Cacace granted Shelbourne's' motion to dismiss

the Special Permit Proceeding finding GFD lacked standing and, secondarily, finding res judicata

precluded judicial review (NYSCEF#s 15&21).

GFD contends that they have no objection to the development of an assisted living facility

within its district. GFD's objections to Shelbourne's proposed use are borne solely from the

purported inadequate review performed by the Town and the failure of that review to address

GFD's concerns about the potential impacts of the facility on GFD's staff and the critical

emergency services it provides to the community at large. GFD's objections have been and

continue to be aimed at the Town, not at Shelbourne.

However, Shelbourne's complaint alleges GFD, and the named commissioners, wrongfully

interfered with Shelbourne's existing and prospective business relations, by submitting comments

to the Town addressing certain aspects of the Project. Shelbourne charges that its inability to

secure financing and begin construction is a direct result ofGFD's actions and, in turn, has directly

interfered with the legal contract between Shelbourne, as the contract vendee, and the contract

vendor. GFD's actions have allegedly also interfered with Shelbourne's prospective business

dealings, the intended residents of the Assisted Living, by needlessly delaying the construction

and opening of the facility.

NOW based upon the foregoing, the motion is decided as follows:

In support of its motion, Defendants allege that this action constitutes a Strategic Litigation

Against Public Participation ("SLAPP") lawsuit.

The Strategic Lawsuit Against Public Participation ("SLAPP"), laws were enacted

originally to broaden the protections of citizens facing litigation arisingJrom their public petition
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and participation (Yeshiva Chofetz Chaim Radin, Inc. v ViII. of New Hempstead by its Ed. of

Trustees of ViiI. of New Hempstead, 98 F. Supp. 2d 347, 359 [S.D.N.Y. 2000]). The purpose of

the enactment of the Anti-SLAPP law was to stop meritless, nuisance litigation, by well-funded

developers against average citizens who participated in public discourse against the developers or

their projects (600 West 115th St. Corp. v Von Gutfeld, 80 NY2d 130, 137 [1993]).

On November 10,2020, the Anti-SLAPP law was amended, and under CRL S 76-a (eff.

1992), the definition of an "action involving public petition and participation" was expanded to

include:

(1) any communication I in a place open to the public or a public forum in
connection with an issue of public interest; or
(2) any other lawful conduct in furtherance of the exercise of the
constitutional right of free speech in connection with an issue of public
interest, or in furtherance of the exercise of the constitutional right of
petition (CRL s76-a).

The next provision of the Anti-SLAPP Law falls under CPLR 3211 (g), which provides that

a motion to dismiss must be granted where a party demonstrates that the action involves public

petition and participation, as defined in Civil Rights Law s76-a, unless the party opposing the

motion demonstrates that the cause of action has a substantial basis in law (see CPLR 3211 [g] ).

Civil Rights Law s70-a goes a step further, by creating an affirmative cause of action to

recover damages from plaintiff, including attorneys' fees, and other damages from plaintiff in

specified circumstances, if it can be shown that the applicant brought the action "without a

substantial basis in fact and law" (CRL S 70-a).

1"Communication" is defined as "any statement, claim, allegation in a proceeding, decision, protest, writing,
argument, contention or other expression." 19..:. S 70-a( I)(c). Additionally, the term "public interest" is construed
broadly and means "any subject other than a purely private matter." NY Civil Rights Law s76-a( I)(d).
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Shelbourne argues that this matter falls outside the intended purpose of the law, as to shield

a fire district (a municipal entity) from interfering with business dealings of third parties by

continuing "meritless legal proceedings".

GFD charges Shelbourne with selectively striking at GFD, and specifically its

Commissioners (on an individual and official basis) because they exercised their right to publicly

participate and petition in response to Shelbourne's applications for land use approvals.

Taking into consideration the parties' submissions, the court finds that Shelbourne's

complaint is an action involving Public Petition and Participation, based on communications made

by Defendants to the various boards of the Town and submissions to the Westchester County

Supreme Court and Appellate Division. Defendants established that Shelbourne was a public

applicant or permittee with regard to the development of the Project, and that the action was

materially related to GFD's efforts to challenge Shelbourne's applications (Mable Assets, LLC v

Rachmanov, 192 AD3d 998 [2d Dept 2021D. This is a classic SLAPP suit- a strategic lawsuit to

silence GFD, and its commissioners from speaking out at public meetings, and other forums, as to

whether a proposed land use development and construction project should go forward despite

community opposition -one of the incubators of the SLAPP concept Mable Assets, LLC v

Rachmanov, 192 AD3d 998 (2d Dept 2021). GFD's concerns regarding the safety of its firefighters

and equipment as they travel to the facility site (which, by necessity, will be along Underhill Road,

which contains steep, hairpin turns), as well as concern as to the sufficiency of GFD's resources

to handle the anticipated call volume from the facility, are not "purely private matters." As GFD

notes, the fire department is responsible for addressing emergency calls from the proposed assisted

living facility, thus, is directly affected by the proposed assisted living facility's operation, and is

entitled to voice its concerns and challenge the determinations issued by the Town.
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Inasmuch as the court has determined that this action involves public petition and

participation, to avoid dismissal of the complaint, Shelbourne, must demonstrate that the cause of

action has a substantial basis in law (see CPLR 3211 [g] ).

In its complaint, Shelbourne asserted a single cause of action for Tortious Interference of

Existing and Prospective Business Relations against Defendants. To prevail on a cause of action

to recover damages for tortious interference with business relations, a plaintiff must prove that: "it

had a business relationship with a third party, that the defendant knew of that relationship and

intentionally interfered with it, that the defendant's actions were motivated solely by malice or

otherwise constituted illegal means, and that the defendant's interference caused injury to the

plaintiffs relationship with the third party" (684 E. 222nd Realty Co., LLC v Sheehan, 185 AD3d

879, 879-80 [2d Dept 2020]).

Jim Kane, a member of Shelbourne, attests that Shelbourne first began the process of

obtaining necessary permits from the Board in February 2015, progress has been effectively halted

as GFD's alleged continuation of its alleged baseless and meritless litigation has been preventing

Shelbourne from obtaining financing for the project, as the prospective lenders for the Project will

not approve the financing while litigation is ongoing. Without said financing and funding, the

construction of the Project cannot begin (NYSCEF#38).

Shelbourne further contends that the Complaint and factual assertions set forth in the Kane

Aff. establish that there was an existing business relationship between Shelbourne and contract

vendor as well as prospective relationships with the intended residents of the Project's facility.

These prospective business relationships were allegedly open, obvious, and well known to GFD

based on the intended use of the Project's facility. Shelbourne accuses members of the GFD of

conspiring with un-identified residents of the Edgemont/Greenville community for the purpose of
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tortiously interfering with construction of the Project without legitimate legal reason or

justification for doing so. Shelbourne further alleges that GFD is acting as agents of or lobbyists

for individuals opposing the development of the Project. According to Shelbourne, the filing of

alleged baseless appeals that continued and perpetuated baseless litigation following the dismissal

on threshold issues has interfered with and delayed the construction of the Project, thereby causing

damage to Shelboume's relationship with contract vendor and its prospective clients (i.e., senior

residents).

In response, GFD contends that the Complaint fails to identify a single, specific factual

basis for claims against the Commissioners in their individual capacities. In addition, GFD offers

the affidavit of its named defendant commissioners, including Warren Hershkowitz,

Commissioner on the Board of Commissioners of Greenville Fire District. Mr. Hershkowitz attests

that GFD commissioners were simply fulfilling their fiduciary duties to protect the interests of

GFD and the public it serves. Hershkowitz further attests that he is not engaged in a "conspiracy"

with other members of the community to prevent the development of Shelbourne's proposed

assisted living facility, nor is he acting as an agent or lobbyist (NYSCEF#22). The other

commissioners offered their affidavits expressing similar views to Hershkowitz.

GFD also asserts that Shelbourne's allegations disregard the Commissioners'

responsibility as elected officials to listen to concerns raised by their constituents. Upon listening

to residents' opinions and concerns, the Commissioners then have an obligation to act solely on

what they believe is best for the GFD and its firefighters.

Taking into consideration the parties' submissions, the court finds that Shelbourne failed

to demonstrate a substantial basis in law for its claim that GFD and its commissioners engaged in

tortious interference with its business contracts and business relations, or that GFD's statements
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were malicious and material to its claim. In conclusion, the court finds that GFD established that

this matter constitutes an action involving public petition and participation.

It follows that based on the above findings, Shelbourne also failed to state a cause of action.

Pursuant to CPLR 3211(a)(7) "upon a motion to dismiss [for failure to state a cause of action], the

sole criterion is whether the subject pleading states a cause of action, and if, from the four corners

of the complaint, factual allegations are discerned which, taken together, manifest any cause of

action cognizable at law, then the motion will fail. The court must afford the pleading a liberal

construction, accept the facts alleged in the pleading as true, accord the plaintiff the benefit of

every possible inference, and determine only whether the facts as alleged fit within any cognizable

legal theory" I (Esposito v Noto, 90 AD3d 825 [2d Dept 2011]; (Sokol v Leader. 74 AD3d 1180,

[2d Dept 20 I0]); mua v Purcell & Ingrao, P.C., 99 AD3d 843, 845 [2d Dept 2012] Iv to appeal

denied, 20 NY3d 857 [2013]). This does not apply to legal conclusions or factual claims which

were either inherently incredible or flatly contradicted by documentary evidence (West Branch

Conservation Assn. v County of Rockland, 227 AD2d 547 [2d Dept 1996]). If the court considers

evidence submitted by a defendant in support of a motion to dismiss under CPLR 3211 (a)(7) a

court may freely consider affidavits submitted by the plaintiff to remedy any defects in the

complaint," and if the court does so, "the criterion is whether the proponent of the pleading has a

cause of action, not whether he has stated one" (Leon v Martinez, 84 NY2d 83, 88 [1994]; Uzzle

v Nunzie Ct. Homeowners Ass'n, Inc., 70 AD3d 928, 930 [2d Dept 20 I0]); Greene v Doral

Conference Ctf. Assoc., 18 AD3d 429, 430 [2d Dept 2005]). Affidavits and other evidentiary

material may also be considered to "establish conclusively that plaintiff has no cause of action"

IInternal citations omitted.
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(Simmons v Edelstein, 32 AD3d 464, 465 [2d Dept 2006]), or where a meritorious claim lies within

inartful pleadings (Lucia v Goldman, 68 AD3d 1064, 1065 [2d Dept 2009]). Whether a plaintiff

can ultimately establish [his or her] allegations is not part of the calculus (Dee v Rakower, 112

AD3d 204 [2d Dept 2013]).

Based on these principles of law, and accepting the facts as alleged in the complaint as true

and according Shelbourne the benefit of every favorable inference, the complaint fails to state a

cause of action, and fails to sufficiently allege that Defendants' actions were motivated solely by

malice or otherwise constituted illegal means. The court finds that GFD has a legitimate interest

in challenging the approvals issued by the Town for the construction of an assisted living facility

at this particular location within its district.

Upon the finding that the instant action commenced by Shelbourne is a SLAPP suit, the

court grants Defendants' motion to dismiss the Complaint in its entirety, and issue a mandatory

award costs attorney's fees pursuant to Civil Rights Law s70-a( 1)(a). Based on the exercise of their

constitutional rights, GFD and the individually named defendants have been subjected to this

litigation. Under these circumstances, the award of costs and attorney fees is

mandatory (Civil Rights Law S 70-a(l)(a).

All matters not specifically addressed are herewith denied. This constitutes the Decision

and Order of the Court.

Accordingly, it is hereby

ORDERED, that Defendants' motion to dismiss is granted, and Plaintiff Shelbourne's

Complaint is hereby dismissed in its entirety with prejudice; and it is further

ORDERED that Defendants are awarded actual costs and reasonable attorney's fees,

regarding this action pursuant to Civil Rights Law s70-a; and it is further
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ORDERED, that within twenty days from the entry of this order upon NYSCEF, each of

Defendants' counsel shall file with the Court and serve on all parties an itemized bill detailing their

actual costs and attorney's fees related to this action, together with a proposed judgment for said

attorney's fees; and it is further

ORDERED, that within ten (20) days from service of said bill, if Plaintiff disputes any of

Defendants' counsels' attorney's fees, Plaintiffs counsel must file with the Court, and serve on all

parties, a brief sworn statement explaining the basis for disputing the accuracy or reasonableness

of said costs and fees.

The Clerk shall mark his records accordingly.

Dated: January 18, 2021
White Plains, New York

To: All Parties' Counsel by NYSCEF
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