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Message from the Chair
By Nicholas M. Ward-Willis

This is certainly an 
interesting time to assume 
the mantle as Chair of our 
Section. I view it as one 
filled with many challenges 
and opportunities to further 
demonstrate to members 
of the Environmental and 
Energy Bar why member-
ship in our Section is of ex-
treme benefit to them. Past 
chairs of our Section have 
been faced with a variety 
of issues over the Section’s 
40-year history. Whether it 
be the introduction of environmental law in its infancy, 
responding to the need for climate change regulation, or 
commenting on new regulations or amendments to stat-
utes that have resulted in unanticipated impacts, the Sec-
tion and its members have stepped up and adapted. This 
pandemic is no different. Under the guidance and direc-
tion of former Chair Howard Tollin, whom I thank for the 
leadership and vision he provided to the Section during 
his term, the Section seamlessly transitioned into holding 
virtual Cabinet meetings, our first virtual Executive Com-
mittee meeting, and first Zoom webinars. I am extremely 
appreciative of the foundation that has been laid for the 
Section by Howard, Marla Wieder, Kevin Bernstein, and 
others who preceded me. 

As I consider the challenges that lay ahead while I 
plan virtual meetings for our Fall and Annual meetings, I 
am envisioning ways to reimagine those meetings so that 
we can continue to provide our members with the core 
foundation of our Section—Connections, Collegiality, and 
CLEs. These three “Cs” are the very reason that members 
of the Bar, young attorneys, and law students should 
join and actively participate in our Section. Needless to 
say, our Section over the years has provided a variety 
of CLE courses educating members on recent develop-
ments of case law, regulations, and environmental topics. 
Membership in the Section also provides the ability to 
make connections with environmental consultants and 

environmental and energy attorneys in small and large 
firms, corporations, municipalities, and federal and state 
government offices, and diverse geographical areas of 
our state so that there is an opportunity to network and 
grow and develop one’s business. Finally, and perhaps 
the most challenging in a virtual era, is to ensure that we 
still maintain the collegiality of our Section that makes 
us, in my opinion, the fun Section. None of these can be 
accomplished without the dedication of a tremendous 
number of hours by the many volunteers of our Section 
and I thank them for that. I also urge everyone to take a 
moment to figure out what you can offer to the Section. 
This is your Section and the Section becomes stronger 
with a more active membership. I recognize not everyone 
has the same interest or ability to commit, but I would 
hope that all have the interest and time to commit either 
by joining a Committee or agreeing to participate as a 
mentor to a law student. We have the need for volunteers, 
whether it be for two hours per year, 20 hours per year, 
or more. Please reach out to one of the officers to find out 
more about how you can make a difference.

In closing, I wish everyone good health and please 
take a moment to reflect upon the great strides made by 
the Section in its 40 years since its transition from a task 
force to a full-fledged committee in 1980. I recall that it 
was at that time, when I was 14 years old, that I devel-
oped my first interest in environmental law. It was at 
the end of the summer and my father was preparing to 
winterize the lawnmower when he asked me to empty 
the remaining dredges of gasoline into the stream that ran 
through our property and connected to the Hudson River. 
It was only when he was annoyed that I had dumped the 
gasoline at the top of the stream where it emptied into 
our property, and not at the most downstream point on 
our property, that my interest in environmental protec-
tion dawned as I wondered why it would matter whether 
I poured the gasoline into the stream at the top or at the 
bottom as the effects were the same except to one indi-
vidual. In closing, please continue to participate and stay 
healthy. Thank you.
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masks were required, testing ensued. Other countries ad-
opted more of a “bring it on” approach, citing “herd im-
munity” theories or otherwise underplaying the threat. In 
the meantime, the loudest voices in the room have often 
been folks who are not educated in infectious disease and 
who have spoken from their “gut” feelings. As a result, 
much of the public dialogue has been focused on the fea-
sibility of shooting the human body with ultraviolet rays 
and disinfectant injections, among others. We are now 
a little bit dumber from having participated, and many 
have died because they took the wrong advice. 

Our understanding of climate change has likewise 
suffered from politicization, resulting in outright denial 
and even gaslighting the threat as a “China hoax.” But 
COVID-19 has taught us a valuable lesson: if two people 
are speaking about science, and only one is motivated by 
saving lives and is highly educated in the subject matter, 
we should endeavor to listen to the properly motivated 
and educated speaker. We might learn a lot more that 
way. 

Plan ahead and be prepared

For reasons that are not entirely clear, it appears 
that the federal, Obama-era COVID research program 
was dismantled early in the present administration. By 
the time the pandemic hit the U.S., the federal stockpile 
of protective medical equipment was outdated and in 
questionable working order. Health insurance coverage 
was still adjusting to defeat of the individual mandate 
established in Obamacare, and so many health insurance 
policies were tied to employment. Based only on these 
isolated (but important) factors, the U.S. was ill prepared 
for the pandemic. Some COVID-19 circumstances could 
have been mitigated, or even prevented, with appropriate 
planning. Of course, the problem is not that we should 
have been ready to battle a specific virus (especially one 
that did not yet exist). The problem is that we should 
have been prepared to respond to a pandemic. We were 
not—a circumstance exacerbated by the fact that the virus 
was largely ignored until enough people were infected 
(too late). 

The current state of U.S. climate-change preparations 
resembles our COVID-19 preparedness. Communities 
continue to grow in flood-prone areas, propped up by the 
illusion that property is permanent and the false security 
of the flood insurance program. We continue to respond 
to floods by dredging and demolishing rivers and streams 
to increase capacity, without regard for the impacts on 

The pandemic has forced us to engage in a critical 
self-assessment of how we address difficult situations. 
Such an assessment seems pretty timely given the immi-
nent threats posed by climate change. Some lessons from 
the pandemic—only the first few—might look something 
like this: 

Be honest and recognize that there is a problem

From outright denial and imagining that the pandem-
ic as a Democratic conspiracy to undermine the present 
administration, to playing the pandemic down and even 
blaming other countries (“China virus”), honesty and 
transparency have been wanting in how the public was 
informed about COVID-19. Even now, we read reports 
that some states and hospitals are selectively counting 
and disclosing COVID-19 illness and death, which is 
likely a consequence of the politicization of the disease. 
In the meantime, the facts of COVID-19 have become 
obscured by a clear and intentional political attack on 
science. Politicians have been heard proclaiming that 
they “don’t need experts” such as Dr. Fauci, the World 
Health Organization, and the Centers for Disease Con-
trol to establish the facts on COVID-19. We hear explicit 
rejections of science-driven strategies to curtail spread of 
the disease, resulting in folks who feel social distancing 
is optional or for other people. While the fight over the 
reality of COVID-19 rages on, the U.S. leads the world in 
both infections and death from the virus and has no plan 
to control the damage. 

Climate science has suffered this treatment for 
decades. Climate scientists have been targeted and 
threatened for being informative, while climate deniers 
and other conspiracy theorists have been bolstered by 
conspiracy claims, such as that climate change is “fake 
news.” Withdrawal of the U.S. from the Paris Agree-
ment, accompanied by official efforts to remove the term 
“climate change” from governmental vocabularies, is 
leaving the U.S. ill prepared to confront climate change. 
The problem is that we need to know the facts. Will cli-
mate change have negative impacts on human health and 
safety? Yes, it already has. Will climate change mitigation 
strategies have an adverse economic impact? Yes. Will the 
economic and health impacts be more drastic if we do not 
see it coming? You bet. Be honest. Recognize that there is 
a problem. 

Listen and learn from someone who knows better

In response to COVID-19, some countries reacted 
quickly to contain the threat. Businesses were closed, 

Message from the Issue Editor
Everything I Needed to Know about Climate Change  
I Learned from the U.S. COVID-19 Response
By Keith Hirokawa
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natural ecosystems or preventing flood circumstances 
in the first place. We continue to hear allegations that 
climate-change preparedness is a radical solution to a 
make-believe problem. We are not prepared for climate 
change. But we could plan ahead. 

We can all win, even if we win a little less by sharing

One successful strategy for slowing down COVID-19 
was a temporary business shutdown. Stopping the flow 
of people and goods proved helpful in keeping the virus 
contained. But it was not the only strategy. Some areas 
refused to order closure of businesses with the feeling 
that business could go on, so long as certain precautions 
were taken. And, then, early in the spread of COVID-19, 
we witnessed an inevitable conflict: folks squeezed by 
economic uncertainty protested the shutdowns, and 
others (often the same people) refused to wear masks or 
participate in social distancing. In a sense, this behavior 
is not unusual in the U.S., given the ongoing battle over 
vaccines and the conspiracies around them. Nevertheless, 
many of the precautionary responses were cast in me-or-
them terms, with allegations that mask mandates violated 
constitutional rights and that shutdowns could only be an 
act of tyranny. 

It is not clear which provision in the Constitution 
might be relevant to the attack on mask mandates as a 
life-saving strategy. But one thing is clear: if our economic 
priorities demand that businesses stay open, our public 
health priorities require masks. These policies can (and 
must) work together. That is, we can mitigate the threat 
to life and the economy at the same time. Management of 
both threats is critical. Lives are at stake, and the Consti-
tution demands no less. 

Likewise, our climate change response will have 
impacts, to be certain. Some industries (coal, for instance) 
will not fit into the scheme. But loss of coal as a fuel can-
not be considered an absolute loss, especially in light of 
both the health benefits from cleaner energy sources and 
the economic potential of industries that will emerge (and 
are already emerging) to fill the gap left by coal. Econom-
ics and human health are not necessarily at odds. To 
ramshackle public health efforts because of a perceived 
economic threat is a missed opportunity. 

When your neighbors falls down, they may need help 
getting back up 

COVID-19 proved itself to be a real and pervasive 
danger. The human reaction, however, turned the global 
condition into a Hobbesian nightmare. As shortages of 
medical equipment such as ventilators and personal 
protective gear dogged first responders, hospitals, and 
schools (among others), and governments actively com-
peted for the dwindling supply, grocery shelves were 
emptied of hand sanitizer and toilet paper. Vulnerable 
populations, such as the elderly and homeless, were 
largely left to fend for themselves as those with means 

shored their fences. Unemployment skyrocketed and mil-
lions scraped together what they could to feed their fami-
lies and keep their homes. Congress adopted a variety of 
measures aimed at softening the blow, including stimulus 
checks, paycheck protection, and eviction moratoria. 
However, debate on these programs was divisive, exclu-
sionary, and protectionist—creating racial and national 
divisions in human worth and entitlement.

Notwithstanding the pervasiveness of the individual 
tendency to protect oneself during panic mode, it has 
been important to recognize that we are all in this togeth-
er. The message could be, “We are here for you.” In the 
final analysis, there will be winners and losers to crisis. 
How the winners conduct themselves in this new era will 
mark an important message for future diplomacy, justice, 
and equity. 

Climate change is affecting differently situated 
countries and communities in various ways. Coastal com-
munities have suffered less drought or wildfire, but more 
fierce storms. Other communities are more vulnerable to 
desertification, food system collapse, inadequate infra-
structure, or pervasive racial and economic disparities. 
Some communities are even disappearing. In this context, 
combined with the near-certainty of large-scale human 
migration due to regional crop failure, oppressive heat 
and drought, and climate-driven conflict, millions will 
need help. They should not be required to beg for it.
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sick. So, we continued to alter our routines to make the 
world a little safer. We stayed home. We got take-out 
instead of dine-in, or we cooked our own meals. We can-
celed our plans—sometimes monumental plans including 
global travel and weddings. And when we did need to 
leave home, we added masks to our phone-keys-wallet 
checklist. Many of the changes may be temporary, but 
others may stay with us. These changes undeniably make 
the world a little safer. 

During a time when people are grasping for things 
they can control, we wonder if initiatives to battle climate 
change will be more readily developed and implemented. 
After all, we’re seeing that people can, and do, adapt to 
make the world safer. With climate change, we are seeing 
the impacts and have advance warning of the additional 
life-altering things that will occur over time. This change 
is something we can mitigate if we act together, both as 
individuals and as communities. Perhaps the new wave 
of self-sufficiency and appreciation of the importance of 
preparedness will kickstart people into taking charge of 
protecting our world. We’re seeing that it can be done, we 
just have to keep trying. 

The COVID-19 pandemic hit the world hard. We 
heard about countries being impacted by the virus and 
knew that it was only a matter of time before it traveled 
to the United States. It still came as a surprise when we 
went off for spring break and did not come back. 

Actually—that’s a dramatic way to put it, maybe. 
We did come back. We made life-altering changes to get 
here. But we’re back. We’re in classes, either digitally or in 
person. We’re still adapting, learning, and trying to make 
the best of a terrible situation. 

We came back more prepared after following the 
examples set by others. Our grandparents, who lived 
through the Great Depression, always made sure that 
they were stocked up on paper products and other essen-
tials because they knew what it was like to not have such 
products readily available. 

We came back appreciating self-sufficiency. Gardens 
were a must among our grandparents and other people 
we knew who lived through the Great Depression. This 
was attributed to their desire to be self-sufficient should 
the food supply run low because they knew the panic and 
emptiness that is felt when food is unavailable. Lately, 
we have noticed many more people taking up garden-
ing in their backyards, on porches, and even in window 
planters. We all learned how to make sourdough bread 
and pickles from scratch. And then we shared our seeds, 
starters, and recipes with our neighbors so they could do 
the same. There is something comforting in knowing that 
you can provide for yourself. Perhaps the comfort comes 
from feeling as though you have some control, regardless 
of what happens globally. 

We came back realizing how many of our daily activi-
ties and luxuries we have put in the control of other peo-
ple. When salons and barbershops closed, people realized 
how dependent they were on the service industry; how 
we had created looks that seemed to require someone with 
specialized skills and materials. Retail stores are now sell-
ing out of home-manicure and hair care products because 
of the increase in people doing their own hair and nails.

And despite the people outright denying a pandemic, 
it is interesting and not of small significance to see how 
many people have come together through all of this. 
We’re working on a targeted effort to save lives. Because 
even if COVID-19 only kills a small percentage of people 
who become ill with it, it still kills people. We recognized 
that people are suffering and dying, and that there is a 
way we can protect others so that they do not become 

Message from the Student Editorial Board
In These Unprecedented Times: Law Students’ 
Perspective on the Impact of COVID-19
By Colleen Pierson and Michelle Zaludek
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seventh priority area, EPA will contribute to the imple-
mentation of the Lead Action Plan, which a presidential 
taste force issued in December 2018.6 These priorities 
typically guide EPA work, and are a way for the Agency 
to focus precious staff and resources.

Previously, in August 2018, EPA Assistant Adminis-
trator Susan Bodine had announced that EPA’s National 
Enforcement Initiatives would now be called National 
Compliance Initiatives—affirming a shift in focus for 
EPA. Instead of focusing extensively on enforcement, 
EPA now intends to use approaches including self-audits 
and compliance assistance, in addition to “informal and 
formal enforcement actions.”7

EPA’s new National Compliance Initiatives, devel-
oped through outreach to states and tribes, and public 
input, are: 

• Reducing Excess Emissions of Harmful Pollutants 
from Stationary Sources—This focuses on reducing 
emissions of volatile organic compounds (VOCs) 
and hazardous air pollutants (HAPs). For VOC 
emissions, the NCI will focus on significant sources 
of VOCs that have a substantial impact on air qual-
ity and (i) may adversely affect an area’s attain-
ment of National Ambient Air Quality Standards 
(NAAQS) or (ii) may adversely affect vulnerable 
populations. For HAPs, this NCI will focus on 
sources that have a significant impact on air quality 
and health in communities.

• Reducing Hazardous Air Emissions from Hazard-
ous Waste Facilities—This existing NCI aims to 
improve compliance by hazardous waste Treatment 
Storage and Disposal Facilities (TSDs) and Large 
Quantity Generators. 

• Stopping Aftermarket Defeat Devices for Vehicles 
and Engines—This NCI will focus on stopping the 
manufacture, sale, and installation of aftermarket 
defeat devices on vehicles and engines. 

• Reducing Significant Noncompliance with National 
Pollutant Discharge Elimination System (NPDES) 

This Outside the EPA Update covers EPA activities 
from approximately April 1, 2019 through March 31, 2020. 
The article doesn’t cover every single action taken (or not 
taken) by EPA during this time but attempts to summa-
rize the highlights. 

The Outside the EPA Update should be read cafeteria 
style: take what you want and leave the rest. First, the 
column discusses some general EPA goings-on. Second, 
the column discusses climate change and the Trump 
administration’s continuing efforts to reverse work done 
during the Obama administration. Third, the column 
addresses air issues. Fourth is a discussion of Superfund, 
a particular area of focus for the Trump Administration. 
Fifth, the column discusses the thorny issue of “waters 
of the United States” and water issues. Last, but certainly 
not least, the column discusses enforcement.

General EPA Goings-On
Former EPA Administrators Criticize Rollbacks

Former EPA Administrators from both Republican 
and Democratic administrations have been increasingly 
vocal in their criticism of environmental rollbacks under 
the Trump Administration.1 For example, William Reilly, 
EPA head under President George H.W. Bush, said: “EPA 
is citing economic arguments for what it is doing but is 
rarely ever taking action for reasons of environmental 
protection. It would be reassuring if any of those moves 
were defended because the original rules were environ-
mentally insufficient.”2

EPA Champions Deregulation Efforts

Typically, EPA administrations tend to champion 
human health and environmental protection efforts, and 
at least whitewash (or greenwash) other changes. The 
Trump administration charts a different path and chooses 
to champion its deregulation and rollback of environmen-
tal protections. EPA now has a webpage entitled “EPA 
Deregulatory Actions” that lists completed and planned 
deregulatory actions.3 EPA cites President Trump’s infa-
mous 2-for-1 Executive Order, “Reducing Regulation and 
Controlling Regulatory Costs,” which directed federal 
agencies to repeal at least two existing regulations for 
each new regulation issued as authority for its actions.4 
As of this writing, EPA identifies 56 completed deregula-
tory actions, and 42 actions still targeted for deregulation.

EPA announces FY 2020-2023 Priorities for 
Enforcement and Compliance Assurance

On June 12, 2019, EPA announced seven enforcement 
and compliance assurance priority areas for fiscal years 
2020-2023.5 EPA explained that six of the seven priorities 
are National Compliance Initiatives (NCI), and for the 

Outside the EPA Update
By James L. Simpson

James (Jay) Simpson is an Assistant Counsel with 
the New York State Department of Environmental 
Conservation, and previously was an Assistant Regional 
Counsel at U.S. EPA Region 2. Any opinions expressed 
herein are the author’s own, and do not necessarily 
reflect the views of the NYSDEC or EPA. This column is 
based upon select EPA press releases and other public 
information.
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According to EPA, the ACE rule will reduce emis-
sions of CO2, mercury, as well as precursors for pollut-
ants like fine particulate matter and ground-level ozone.12

• By 2030, EPA projects the ACE rule to: 

 – Reduce CO2 emissions by 11 million short tons

 – Reduce SO2 emissions by 5,700 tons

 – Reduce NOx emissions by 7,100 tons

 – Reduce PM2.5 emissions by 400 tons

 – Reduce mercury emissions by 59 pounds

• EPA projects that ACE will result in annual net ben-
efits of $120 million to $730 million, including costs, 
domestic climate benefits, and health co-benefits.13

EPA Repeals Requirements for Substitute 
Refrigerants—Allows GHG Increases

On March 11, 2020, EPA published a final rule that re-
scinds a 2016 Obama-era rule regulating the repair, main-
tenance, and disposal of appliances containing ozone-
depleting substances.14 The earlier 2016 rule extended 
regulations that covered ozone-depleting substances to 
include those using substitute refrigerants like hydro-
fluorocarbons (HFCs). The 2016 rule was part of Obama’s 
Climate Action Plan. In the new rule, EPA now claims a 
different legal interpretation than the 2016 rule.15 EPA’s 
new final rule rescinds requirements for leak, repair, and 
maintenance of appliances using 50 or more pounds of 
substitute refrigerants such as HFCs. EPA estimates the 
new rule will generate an increase of 2.9 million metric 
tons of carbon dioxide equivalent emissions annually, or 
the same as adding 630,434 cars on the road.16

In the 1990s EPA began approving HFCs for use in 
refrigeration, in place of chlorofluorocarbons (CFCs). 
However, EPA’s approval of HFCs as substitutes for CFCs 
is a classic case of unintended consequences. The Mon-
treal Protocol, implemented through Title VI of the Clean 
Air Act, led to the phase-out of CFCs, which destroy the 
protective stratospheric ozone layer when released into 
the atmosphere. While HFCs pose a much lower risk for 
ozone depletion, their global warming potential is thou-
sands of times higher than carbon dioxide. 

Under Section 608 of the Clean Air Act, EPA regulates 
appliances using ozone-depleting refrigerants. Section 
608(c), commonly known as the “venting prohibition,” 
prohibits knowingly releasing ozone-depleting refriger-
ants into the air during the maintenance, repair, or dis-
posal of appliances.17 Under EPA’s regulations, HFCs are 
considered “substitute refrigerants,” because they were 
originally developed as a safer substitute to CFCs and 
other ozone-depleting refrigerants.

In 2016, the international community, led by the U.S., 
adopted an amendment to the 1987 Montreal Protocol 

Permits—This NCI will focus on increasing the 
percentage of all NPDES permittees in compliance 
with their permit. 

• Reducing Noncompliance with Drinking Water 
Standards at Community Water Systems (CWSs)—
An initial focus of this NCI is to increase capacity 
in states, tribes and the EPA to address drinking 
water violations. The objective is to support the FY 
2018–FY 2022 Agency Strategic Plan goal of reduc-
ing by 25% by the end of FY 2022 the number of 
CWSs that are out of compliance with health-based 
standards. In FY 2018, 7% of the nation’s CWSs had 
at least one health-based violation.

• Reducing Risks of Accidental Releases at Industrial 
and Chemical Facilities—This existing NCI will 
focus on reducing risk to human health and the en-
vironment by decreasing the likelihood of chemical 
accidents. 

EPA’s enforcement and compliance assurance pro-
gram will also contribute to the agency’s goal of reducing 
childhood lead exposures and associated health impacts 
as outlined in the Federal Lead Action Plan.8 

Climate Change
EPA Finalizes Affordable Clean Energy Rule

On June 19, 2019, EPA issued its long-awaited final 
Affordable Clean Energy (ACE) rule. This replaced the 
Obama administration’s Clean Power Plan (CPP) and, 
in EPA’s words, “restores the rule of law and empowers 
states to continue to reduce emissions.”9 The ACE rule 
follows up on Trump’s Executive Order 13873, Promoting 
Energy Independence and Economic Growth, and also 
follows extensive litigation of the CPP, which the Su-
preme Court had stayed in 2016. 

The ACE rule establishes emissions guidelines for 
states to use when developing plans to limit carbon diox-
ide (CO2) at their coal-fired power plants.10 Specifically, 
the ACE rule identifies heat rate improvements as the 
best system of emission reduction (BSER) for CO2 from 
coal-fired power plants. States will have 3 years to submit 
plans.

EPA certainly knew litigation would follow this rule 
and went out of its way to state the statutory language it’s 
based upon is clear and “unambiguous,” thereby trying 
to sidestep a Chevron analysis.11

Also contained within the rule are new implementing 
regulations and future existing-source rules under Clean 
Air Act Section 111(d). These guidelines will inform states 
as they set unit-specific standards of performance. For 
example, states can take a particular source’s remaining 
useful life and other factors into account when establish-
ing a standard of performance for that source.
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the final rule. According to EPA, the more lenient fuel 
standard “reflects the realities of today’s markets, includ-
ing substantially lower oil prices than in the original 2012 
projection, significant increases in U.S. oil production, 
and growing consumer demand for larger vehicles.”25

EPA boasted: “This rule is the largest deregulatory 
initiative of this administration.”26

EPA Published Proposed Rule for Once In, Always In 
Policy

On July 26, 2019, EPA published a proposed rule to 
replace the “Once In, Always In” policy it withdrew in 
January 2018.27 This proposed rule seeks to formalize 
a January 2018 EPA memorandum that revoked EPA’s 
longstanding “Once In, Always In” policy. This policy 
held that once a major source passed the compliance date 
for a MACT standard, the source always had to meet that 
standard even if its potential to emit fell below the thresh-
old amount. EPA enforcement teams had relied on this 
guidance since 1995. EPA held extended public comment 
on this proposed rule, which closed on November 1, 2019. 

On August 20, 2019, the D.C. Circuit Court of Ap-
peals found that EPA’s January 2018 memorandum 
(revoking the Once In, Always In policy) was not final 
agency action and dismissed a case brought by California 
and environmental groups challenging this memoran-
dum. See California Communities Against Toxics, et al v. EPA, 
Docket No. 18-1085.

Superfun! [sic] Update
EPA Issues Administrative Order to Start Gowanus 
Canal Cleanup

In a major milestone, on January 28, 2020, EPA an-
nounced the issuance of an administrative order requir-
ing the start of the cleanup of the Gowanus Canal Su-
perfund site in Brooklyn, New York.28 The order covers 
both cleanup of the upper canal and the 1st Street turning 
basin. The order requires full-scale dredging and capping 
of the upper canal, as well as restoration of the 1st Street 
turning basin. This work is estimated to cost $125 mil-
lion and is expected to take about 30 months to complete. 
EPA and NYSDEC are coordinating on the cleanup of the 
Gowanus Canal and the surrounding area. The NYSDEC 
has primary responsibility for addressing contamination 
at the upland properties adjacent to the canal.

The remediation of the upper canal is the first of three 
areas of the canal EPA has targeted for cleanup.29 The 
restoration of the contaminated filled-in former 1st Street 
turning basin will serve as the primary wetlands mitiga-
tion area to offset bulkhead construction that encroaches 
into the canal. EPA began dredging the canal pursuant to 
the order on November 16, 2020.

EPA, NYSDEC, and the New York State Department 
of Health will oversee the work, which includes plans for 

(known as the Kigali Amendment), to phase out the use 
of HFCs. The Trump Administration has not acted on the 
Kigali Amendment. 

Air Issues
EPA Takes Two Actions on Automobile Fuel Standards 
(CAFE Standards)

EPA’s actions here (i) revoked California’s Clean Air 
Act waiver, and (ii) relaxed CAFE standards.

First, as expected, on September 19, 2019, the Trump 
Administration revoked California’s waiver under the 
Clean Air Act to set more stringent corporate average fuel 
economy (CAFE) standards. Both EPA and U.S. Depart-
ment of Transportation’s National Highway Traffic Safety 
Administration (NHTSA) released a final rule, the Safer 
Affordable Fuel–Efficient (SAFE) Vehicles Rule Part One: 
One National Program.18 In the final rule NHTSA de-
termined that the Energy Policy and Conservation Act 
preempts California’s GHG standards and Zero Emission 
Vehicle program.19 In a not-so-subtle slap at California, 
the rule is entitled the “One National Program Rule.” EPA 
also determined that other states cannot adopt Califor-
nia’s GHG standards because EPA now interprets section 
177 of the Clean Air Act as not including GHGs. New 
York had followed California’s standards. According to 
EPA, the rule will enable the federal government to pro-
vide nationwide uniform fuel economy and greenhouse 
gas emission standards for automobiles and light duty 
trucks. The final rule became effective Nov. 26, 2019.20 

According to EPA, the One National Program Rule 
“will help ensure that there will be one, and only one, set 
of national fuel economy and greenhouse gas emission 
standards for vehicles.”21 Take that, California. EPA noted 
that California must continue to enforce its programs to 
address smog and other forms of traditional air pollution 
caused by motor vehicles. As if withdrawing the waiver 
wasn’t enough, EPA stated that California “must redouble 
its efforts to address the worst air quality in the United 
States and finally achieve compliance with EPA’s National 
Ambient Air Quality Standards, where for decades it has 
failed to address serious, severe, and extreme non-compli-
ance status in several areas within the state.”22 Coopera-
tive federalism, anyone?

Relaxed Fuel Standards

In its second action on fuel standards, on March 31, 
2020, EPA and NHTSA released the final Safer Affordable 
Fuel-Efficient (SAFE) Vehicles Rule.23 The rule applies to 
model years 2016-2021 passenger cars and light trucks. 
This final rule relaxes the CAFE and GHG standards. 
Under the Obama Administration these were slated to 
increase in stringency 5% each year, but now they will 
increase only 1.5% each year.24 

EPA and NHTSA evaluated more than 750,000 public 
comments and held three public meetings before issuing 
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EPA reports that residents with private drinking wa-
ter supply wells impacted by arsenic contamination at the 
site utilize treatment systems or bottled water.35 EPA has 
met one-on-one with residents and government leaders 
and repaired a drinking water system where the potable 
water well had been compromised. EPA continues to 
regularly monitor residents’ drinking water supplies to 
ensure that treatment systems continue to be effective.

In the short term, to reduce the potential for local resi-
dents’ exposure to elevated levels of arsenic in the soil, 
EPA installed barriers to contaminated soil in high-use 
areas, implemented measures to reduce arsenic migration 
inside residences and removed or replaced contaminated 
soil at the affected properties used for gardening, pets, 
and livestock.36

Later, on July 15, 2019, EPA added the Arsenic Mine 
site to the Administrator’s Emphasis List of Superfund 
Sites Targeted for Immediate, Intense Action.37

EPA Deletes a Portion of Robintech Inc./National Pipe 
Co. Site in Vestal, New York from Federal Superfund 
List

On May 14, 2019, EPA announced it had deleted most 
of the Robintech Inc./National Pipe Co. site in Vestal, 
New York from the NPL.38 This was after a cleanup that 
addressed approximately 10,000 tons of contaminated 
soil and millions of gallons of contaminated groundwater. 
Both EPA and NYSDEC agree that the cleanup at 9.7 acres 
of the site property has been completed.39

EPA decided to remove 9.7 acres of the 12.7-acre 
property from the NPL after several reviews of the site 
and the contamination in the soil and groundwater 
beneath the site.40 EPA accepted public comments on the 
proposed deletion for 30 days before deleting a portion of 
the site.

Deletion of a site from the NPL occurs when site 
cleanups are successfully implemented, and no further 
cleanup is required to protect human health or the envi-
ronment. The agency also deletes portions of sites when 
work there is complete while other parts of the site still 
have ongoing actions.

The Robintech Inc./National Pipe Co. site housed a 
facility that manufactured polyvinyl chloride pipes. Other 
manufacturing operations at the site contaminated the 
soil and groundwater with volatile organic compounds 
(VOCs), including dichloroethane. The site was placed on 
the NPL in 1986 after it was linked to chemical contami-
nation in local groundwater.41

Under EPA oversight, BFX Hospitality, Inc. took ac-
tions called for in a 1997 EPA cleanup plan to protect the 
public and the environment from VOCs in the soil and 
groundwater. These actions included the thermal treat-
ment of over 10,000 cubic yards of excavated VOC- con-
taminated soil. The treated soil was then used as backfill 

community health and safety monitoring. EPA issued the 
Order to six parties. EPA wants to enter into cost recov-
ery settlements with about 30 other private and federal 
government entities that have significantly smaller shares 
of responsibility.

More than a dozen contaminants, including poly-
cyclic aromatic hydrocarbons (PAHs), polychlorinated 
biphenyls (PCBs), and heavy metals, including mercury, 
lead and copper, are present at high levels in the Gowa-
nus Canal sediment.30 The cleanup plan for the Gowanus 
Canal Superfund site includes dredging to remove con-
taminated sediment from the bottom of the canal, which 
has accumulated because of industrial and combined 
sewer overflow (CSO) discharges. Following dredging, 
construction of a multilayer cap in dredged areas will 
isolate and prevent migration of any remaining chemicals 
in the deep native sediments. Certain areas of the na-
tive sediment, below the original canal bottom, contain 
mobile liquid tar and are too deep to excavate. These 
will be mixed with cement and solidified to prevent the 
migration of the tar into the water of the canal. Controls 
to reduce CSO discharges and prevent other land-based 
sources of pollution, such as street runoff, from compro-
mising the cleanup are also included in the cleanup plan.

EPA Deleted All or Part of 27 Superfund Sites from NPL 
in 2019—Including Three in New York

On October 29, 2019, EPA announced it had deleted 
all or part of 27 sites from the Superfund’s National Pri-
orities List in fiscal year 2019.31 EPA emphasized it’s the 
third straight year it increased the number of sites deleted 
from the NPL.32 While this is the largest number of dele-
tions in a single year since fiscal year 2001, it also begs 
the eternal question of how clean is clean. Nevertheless, 
it demonstrates the Trump Administration’s focus on the 
Superfund program. Three of these sites are in New York: 
Ellenville Scrap Iron and Metal site in Ellenville, Peter 
Cooper site in Gowanda, and Robintech, Inc./National 
Pipe Co. in Vestal (this last one EPA deleted only part of).

EPA Proposes Adding Arsenic Mine Site in Kent, NY 
to NPL and Added It to Administrator’s Superfund 
Emphasis List

On May 29, 2019, EPA announced that it proposed 
adding the Arsenic Mine Site in Kent, New York, which 
includes the location of a former arsenic mine to the 
Superfund NPL.33 This proposal came after the Agency 
for Toxic Substances and Disease Registry issued a public 
health advisory for this site. The former mine was oper-
ated from the mid-1800s through 1918 to extract arsenic 
ore, which was used in manufacturing products like 
pesticides, pharmaceuticals, and other chemicals. Decades 
later, portions of the site were subdivided for residential 
housing, and arsenic contaminated soils are found on the 
10 residential properties surrounding the historic mine 
entrance area.34
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After receiving a letter from NYSDEC supporting 
the inclusion of Magna Metals site on the Superfund list, 
EPA decided to list the site on the NPL. EPA took public 
comment and considered public input before finalizing 
the decision.

EPA Proposes Plan Related to Combined Sewer 
Overflow Impacts on the Newtown Creek Superfund 
Site in New York City

On November 21, 2019, EPA issued a proposed plan 
to evaluate impacts of the current and expected future 
volume of combined sewer overflow (CSO) discharges to 
the Newtown Creek Superfund Site Study Area in New 
York City.47 EPA added Newtown Creek to the NPL in 
September 2010, and investigations of the entire site are 
ongoing.

The Newtown Creek Superfund Site Study Area is 
comprised of the waters and sediments of Newtown 
Creek in Brooklyn and Queens. Outside of the Super-
fund process, the City of New York is under order by 
the State of New York to implement a CSO Long-Term 
Control Plan (LTCP) for Newtown Creek. The LTCP, 
which was approved by the state in June 2018, includes 
many components to reduce future CSO discharges to 
the creek, including construction of a storage tunnel. The 
LTCP is ultimately anticipated to reduce the volume of 
CSO discharges to Newtown Creek by approximately 
61%, and to achieve waterbody-specific water quality 
standards under the Clean Water Act. EPA evaluated the 
LTCP in the context of the Superfund site to determine 
if the volume reductions anticipated under the LTCP are 
sufficient to meet the needs of the future cleanup of the 
Superfund site. EPA anticipates requiring monitoring of 
the four largest CSOs to confirm the assumptions made in 
this proposed plan.48

EPA stated it will determine in the future whether 
additional control actions, either in the creek or at CSO 
points-of-discharge, will be needed to address the 
cleanup of the full site. Additional control actions could 
include the placement of sediment traps and/or oil sor-
bent pads at the end of CSO discharge pipes and in-creek 
maintenance dredging to address potential accumulation 
of contaminated solids near the CSO discharges.49 

EPA took public comment on the proposed plan and 
extended the comment period for it.

EPA Finalized Cleanup Plan for Cayuga County 
Groundwater Contamination Site

On October 23, 2019, EPA Region 2 announced it 
finalized a cleanup plan for a discrete area (Area 3) of 
the Cayuga County Groundwater Contamination Site in 
Cayuga County, New York.50 The plan calls for monitor-
ing of groundwater wells to ensure the effectiveness and 
expected natural decrease of groundwater contaminants 
in this discrete area. EPA had finalized cleanup plans for 
Areas 1 and 2 of the site in March 2013, but had deferred 

for the excavated areas of the site. An existing network 
of production wells were used to extract contaminated 
groundwater. The town has prohibited the installation of 
new drinking water wells in the impacted area. The clean-
up of VOC-contaminated soil was completed in 2001.42

The deletion removes all but three acres of the prop-
erty in the area west of the former manufacturing build-
ing and warehouse and south to Old Vestal Road, as well 
as the off-property portion of the site’s overburden and 
bedrock aquifers. EPA is currently evaluating alternatives 
to address the residual levels of VOCs in the groundwa-
ter related to the remaining three-acre listed portion of 
the property. EPA is expected to determine and deploy a 
cleanup strategy over the next several years.43

EPA Updates the National Priorities List to Clean Up 
Contamination and Protect Communities; Adds Former 
Metals Plant in Cortlandt, N.Y.

On May 13, 2019, EPA announced that it added the 
Magna Metals site in Cortlandt Manor, New York to the 
Superfund National Priorities List (NPL) where releases 
of contamination pose human health and environmental 
risks.44

The NPL includes the nation’s most serious uncon-
trolled or abandoned releases of contamination. The list 
serves as the basis for prioritizing EPA Superfund cleanup 
funding and enforcement actions. Only releases at sites 
included on the NPL are eligible to receive federal fund-
ing for long-term, permanent cleanup.

Magna Metals conducted metal plating, polishing, 
and lacquering operations at the site from 1955 to 1979.45 
During operations, iron, lead, copper, nickel, zinc chlo-
rides, cyanides, and sulfates were discharged to a series of 
leaching pits. As a result, the soil, groundwater, a nearby 
stream, and sediment are contaminated with metals and 
volatile organic compounds.

The former Magna Metals plant was demolished in 
2013. Buildings on the property are currently being used 
for offices, a laboratory, and warehousing. Some of the 
homes in the surrounding area, which is primarily resi-
dential, have contaminated soil on their property immedi-
ately adjacent to the brook, and are located near contami-
nated sediment. Affected residents have been provided 
with soil sample results and advised on how to reduce 
potential exposures in the short-term. Furnace Brook is 
the main surface water body that contains contaminated 
sediment, including approximately 1.5 miles of freshwa-
ter wetland.

The state of New York investigated the contamina-
tion, collected samples and conducted studies, which re-
sulted in immediate steps to mitigate risks from potential 
exposure.46 Those steps included demolishing the former 
plant and installing a system to vent vapors away from 
occupied office and a warehouse building at the facility.
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4. Post-dredging fish, water, and sediment data 
results are inconclusive indicators of remedy 
“protectiveness.” More time and monitoring are 
needed.54

Certification of Completion of the Remedial Action

In a distinctly separate action from the issuance of the 
five-year review, EPA issued the “Certification of Comple-
tion of the Remedial Action” to GE.55 According to EPA, 
this confirms that the dredging, capping, habitat restora-
tion, and deconstruction/decontamination of the sedi-
ment processing facility conducted with EPA oversight 
between 2009 and 2016 (at a reported cost to GE of more 
than $1.7 billion) were performed properly. 

Water 
The Trump Administration has been following its 

two-step foxtrot to repeal (step 1) and replace (step 2) 
the Obama Administration’s definition of “waters of the 
United States” (WOTUS) under the Clean Water Act.

STEP 1—Repeal Obama Era WOTUS Definition 

On September 12, 2019, EPA and Army Corps an-
nounced they were officially repealing the Obama-
era WOTUS definition and reinstating the pre-2015 
regulations while they continue to finalize the Trump 
Administration’s definition of “waters of the United 
States.”56 The final Step 1 rule was published in the 
Federal Register on October 22, 2019 and became effec-
tive December 23, 2019.57 In it, EPA and the Army Corps 
recodified regulatory text that existed prior to the Obama-
era 2015 WOTUS definition.58 

The final Step 1 rule follows President Trump’s Ex-
ecutive Order 13778, “Restoring the Rule of Law, Federal-
ism, and Economic Growth by Reviewing the ‘Waters of 
the United States’ Rule.” Section 1 of the Executive Order 
states that “[i]t is in the national interest to ensure that 
the Nation’s navigable waters are kept free from pollu-
tion, while at the same time promoting economic growth, 
minimizing regulatory uncertainty, and showing due 
regard for the roles of Congress and the States under the 
Constitution.”

STEP 2—New WOTUS Definition

On January 23, 2020, EPA and the Army Corps an-
nounced their new WOTUS definition.59 Farewell Obama-
era “Clean Water Rule” and hello “Navigable Waters 
Protection Rule.” EPA announced the new rule at, you 
guessed it, the National Association of Home Builders 
International Builders’ Show in Las Vegas.60 Curiously, 
as of this writing (April 12, 2020), EPA had not published 
the final rule in the Federal Register but has a pre-publi-
cation version on its website.61 EPA reported it received 
substantial interest in the proposed rule, including 6,000 
recommendations and approximately 620,000 comments 
received on the proposal. Perhaps not surprisingly, the 

a decision on Area 3 because of public concerns. A sub-
sequent EPA investigation of Area 3 supported this final 
plan for natural attenuation of VOCs.51

Two Actions on the Upper Hudson River PCB Cleanup

On April 11, 2019, EPA announced two steps on the 
Upper Hudson River PCB cleanup.52 First, EPA decided to 
defer a determination of the protectiveness of the Upper 
Hudson River remedy until it gathers more years of fish 
tissue data. EPA announced this in its second five-year 
review. Second, EPA issued GE a “Certification of Com-
pletion of the Remedial Action” for activities that were 
components of the Upper Hudson River cleanup remedy. 
This is the second certificate in a series of three—the first 
was issued in 2012 and the third is not expected to be 
available to GE for more than five decades. This certifica-
tion does not release GE from an obligation to continue its 
operation, maintenance and monitoring (OM&M) re-
sponsibilities under the consent decree (which is specific 
to the work in the Upper Hudson). The OM&M work is 
expected to take decades. 

CERCLA requires the five-year review and EPA 
noted the interest in this review was at “unprecedented 
levels.”53 In it, EPA kicked the can down the road re-
garding a determination about the protectiveness of the 
remedy in the Upper Hudson River until it gathers more 
data. Lowering PCB levels in fish tissue over an extended 
period of time (decades) is an objective of the remedy EPA 
selected and agreed to by New York State. Most experts 
agree that it will take as many as eight years or more of 
post-dredging fish data to reliably establish a trend in the 
levels of PCBs in fish. EPA will continue collecting and 
evaluating water, sediment, fish, and habitat data neces-
sary to track the recovery of the Upper Hudson River, as 
it continues additional environmental investigations of 
the Upper Hudson floodplain and supplemental studies 
of the Lower Hudson River below the Troy Dam.

 EPA also announced that data showed:

 1. The dredging was successful in removing contami-
nated sediments. Over 99% of the sampled loca-
tions are below the surface sediment criteria set in 
the ROD, in both dredged and non-dredged areas. 

 2. There are no “hot spots” in the Upper Hudson. In-
stead, only three very localized “areas of interest” 
were identified with slightly elevated PCB levels. 
EPA will specifically track these areas with NYS-
DEC as it continues its broader, ongoing monitor-
ing to evaluate the protectiveness of the dredging. 

3. There has not been substantial recontamination of 
dredged areas in the Upper Hudson. While some 
movement of sediment between dredged and 
non-dredged areas is expected, it is not viewed as 
an obstacle to achieving protectiveness and will be 
monitored over time, along with other conditions.

https://www.federalregister.gov/documents/2019/10/22/2019-20550/definition-of-waters-of-the-united-states-recodification-of-pre-existing-rules
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new Trump rule reduces the number of waterways and 
wetlands protected under the Clean Water Act.

According to EPA the revised definition identifies 
four categories of waters that are federally regulated 
under the Clean Water Act: “the territorial seas and 
traditional navigable waters, like the Atlantic Ocean and 
the Mississippi River; perennial and intermittent tribu-
taries, such as College Creek, which flows to the James 
River near Williamsburg, Virginia; certain lakes, ponds, 
and impoundments, such as Children’s Lake in Boiling 
Springs, Pennsylvania; and wetlands that are adjacent to 
jurisdictional waters.”62 

It’s EPA’s intention that states will fill the anticipated 
regulatory gap regarding wetlands. While New York has 
a regulatory permitting program for freshwater and tidal 
wetlands, about half the states do not. We hardly knew 
ye, isolated wetlands. 

But wait! The WOTUS plot thickened on February 27, 
2020, when EPA’s Science Advisory Board (SAB) found 
that this proposed Step 2 definition “decreases protection 
for our Nation’s waters and does not provide a scientific 
basis in support of its consistency with the objective of 
restoring and maintaining ‘the chemical, physical and 
biological integrity’ of these waters.”63 Furthermore, the 
SAB compared the new rule to the Obama-era rule and 
found “[t]he proposed Rule offers no comparable body of 
peer reviewed evidence, and no scientific justification for 
disregarding the connectivity of waters accepted by cur-
rent hydrological science.”

The WOTUS definition has significant reach and ef-
fect under the Clean Water Act, including: (i) water qual-
ity standards and TMDLs under CWA § 303; (ii) oil spill 
programs under CWA § 311; (iii) water quality certifica-
tions under CWA § 401; (iv) NPDES permits under CWA 
§ 402; and (v) dredge and fill permits under CWA § 404. 
Many more regulations implementing these programs, 
and others, also rely upon the WOTUS definition.

Long Island Sound Seafloor Habitats Mapping 
Website Available to Public

On April 22, 2019, in honor of Earth Day, EPA, the 
Long Island Sound Study (LISS) and the University of 
Connecticut’s (UCONN) Department of Marine Sciences 
announced the publication of the Long Island Sound 
Habitat Mapping Initiative website.64 The map is avail-
able here: https://lismap.uconn.edu/ 

This new public website provides scientific informa-
tion about Long Island Sound, which will help create a 
better understanding of the Sound’s ecosystems.65 The 
data will allow policymakers to assess, among other 
things, how climate change might negatively impact 
communities or recover as a result of nutrient mitigation 
initiatives. Data from the mapping initiative has already 
proved useful in identifying areas of ecological signifi-
cance.

The Long Island Sound Habitat Mapping Initiative is 
a federal, state, and academic partnership using cutting-
edge technologies to collect data and develop advanced 
seafloor maps to make better-informed decisions for man-
aging Long Island Sound. The sound’s diverse seafloor 
topography supports equally diverse habitats, providing 
environmental and economic benefits such as recreational 
and commercial fishing, tourism, marine transportation, 
wildlife habitat, flood and storm mitigation, and water 
filtration.66

The new website provides background informa-
tion and goals for the mapping initiative, summaries of 
ongoing and finished field work, interpretive story maps 
describing results, and pictures and video illustrating the 
beauty and complexity of the sound’s underwater habi-
tats. 

The Mapping Initiative is overseen by EPA, NYSDEC, 
CTDEP, the New York Department of State, and the Sea 
Grant Programs from Connecticut and New York. LISS, 
developed under EPA’s National Estuary Program, is a 
cooperative effort between EPA and the states of Con-
necticut and New York to protect and restore the sound 
and its ecosystem.67 

Enforcement
EPA Announced Temporary COVID-19 Enforcement 
Discretion Policy

On March 26, 2020, EPA issued a memorandum 
outlining its intent to exercise enforcement discretion and 
not seek civil penalties for violations of certain routine 
compliance monitoring and reporting violations.68 This 
memorandum generated a great deal of buzz and talk 
of EPA using the pandemic to waive environmental 
compliance.69 However, a close read of the policy, and 
as explained by current EPA officials, the policy is not a 
blanket waiver of environmental compliance. Notably, 
the memorandum does not apply to Superfund or RCRA 
corrective actions, criminal violations, or to imports 
(e.g., pesticides). EPA stressed the policy was temporary. 
EPA also stated it expects to focus on FIFRA compliance 
regarding claims of COVID-19 impacts, in order to protect 
human health.

Under the temporary policy, EPA will not seek penal-
ties for violations of routine compliance monitoring, 
sampling, and reporting obligations in situations where 
EPA agrees that COVID-19 was the cause of noncom-
pliance.70 This appears to be a practical response given 
that, for example, New York closed all non-essential 
businesses and there may be real world situations were 
compliance with certain reporting was impossible during 
the lockdown. EPA also expressed a concern for its field 
staff, and not putting them in a position to be exposed to 
COVID-19 during the lockdown. The agency also waived 
requirements for “wet” signatures on documents and 
allowed electronic signatures. EPA struck a balance with 
protecting its staff and the regulated community’s staff 

https://lismap.uconn.edu/
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from COVID-19 exposure, the realities of working during 
the pandemic, and the resultant ability to meet certain 
deadlines. To qualify for protection under the policy, EPA 
required documentation of the reasons COVID-19 pre-
vented compliance. EPA also expressed a willingness to 
be flexible with EPA settlement reporting requirements, 
but that consent decree obligations are under control of 
the courts. EPA also stressed that public water systems 
have a heightened responsibility during the pandemic.

EPA Gave Oil and Gas Industry a Year to Self-Audit 
and Escape Enforcement

On December 19, 2019, EPA announced it was ex-
panding its self-audit program for Clean Air Act viola-
tions to existing oil and natural gas facilities.71 That is, 
for 12 months, these facilities will not face enforcement 
or penalties for Clean Air Act violations if they self-audit. 
EPA had offered this to new facilities earlier. According to 
EPA, the self-audit will give existing owners the opportu-
nity to find, correct, and self-disclose Clean Air Act viola-
tions.72 EPA believes this self-audit program will motivate 
facilities to start making the necessary changes to their 
equipment to address violations and return to compli-
ance.73 EPA justifies this as part of its National Compli-
ance Initiative on Creating Cleaner Air for Communities. 
EPA and states have seen significant noncompliance from 
vapor control systems at these facilities.

EPA Enforcement Actions to Reduce Childhood Lead-
Based Paint Exposure

On October 24, 2019, EPA Region 2 highlighted 12 
enforcement actions it took in New York and New Jersey 
during fiscal year 2019 to protect children’s health and 
raise awareness about the health risks associated with 
childhood lead exposure.74 As part of a nationwide 
initiative, EPA sought to ensure entities like contractors, 
landlords, property managers, realtors and others comply 
with rules that protect the public from exposure to lead 
from lead-based paint. This is a leading source of lead 
exposure for children nationwide. Exposure to lead dust, 
chips or debris from lead-based paint can pose serious 
risks to human health, particularly for young children. 

EPA Region 2 entered into five consent agreements 
and four expedited settlement agreements, in addition to 
two judicial orders and one administrative complaint.75 
These all concerned violations under the federal Toxic 
Substances Control Act (TSCA) and its lead paint regula-
tions—TSCA’s Renovation, Repair and Painting (RRP) 
Rule and TSCA’s Lead-based Paint Activities Rule, re-
quire lead-safe work practices, among other things.

DOJ Ends Supplemental Environmental Projects (SEPs)

On March 12, 2020, the U.S. Department of Justice’s 
Environmental and Natural Resources Division (ENRD) 
announced it would no longer use supplemental envi-
ronmental projects (SEPs) in settlements.76 At this point, 
it is unclear if EPA will follow this lead in administrative 

actions but reasonable to conclude it’s unlikely EPA will 
continue to use SEPs, at least during this administration.

SEPs are a settlement tool EPA has used in the past to 
help redress environmental harm caused by or near to a 
particular violation, and typically result in a lower pay-
able penalty. For example, EPA has allowed a scrap yard 
to install more sophisticated dust control equipment on a 
shredder to reduce the amount of air borne heavy met-
als and other pollutants making their way to the already 
polluted Lower Passaic River. Many view SEPs as more 
beneficial than simply sending penalty money to the U.S. 
treasury. Respondents had been able to reduce the penalty 
paid in exchange for performing a SEP.

ENRD’s decisions is based upon the Miscellaneous 
Receipts Act, 31 U.S.C. Section 3302, which requires 
federal officers receiving federal funds on behalf of the 
United States to deposit them in the Treasury.77 ENRD 
contends SEPs have “been controversial for decades” 
because they divert funds from the Treasury. ENRD also 
raises a policy argument that agencies are making budget 
decisions instead of Congress.

EPA Increases Coordination as it Delegates More to 
States 

On July 11, 2019, EPA issued a policy on “Enhancing 
Effective Partnerships Between the EPA and the States 
in Civil Compliance Assurance Work.”78 EPA issued this 
“final” policy after an earlier memorandum from Admin-
ister Wheeler, recommendations from the Environmental 
Council of the States (ECOS), and notice and comment in 
the federal register. The policy sets out expectations and 
procedures to enhance partnerships between EPA and 
states that implement federal programs.

The policy articulates joint work planning for inspec-
tions and enforcement, with a “no surprises” principle 
guiding the work to include increased transparency. It 
also establishes a framework should there be a break-
down in two-way communication, and elevating issues.79

The second part of the policy articulates the primary 
role of implementing inspections and enforcement but 
laid out areas where EPA can step in and take direct ac-
tion. This includes areas where the EPA has more exper-
tise and resources, particularly egregious violations, and 
situations involving multi-state interests.80

The policy seems targeted, among other things, at 
EPA getting control of national fuel standards and revok-
ing California’s waiver. The new policy also follows a 
broad drop in enforcement numbers under the Trump 
administration.
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Climate Leadership and Community Protection 
Act
By Jonathan A. Binder and Kara E. Paulsen 
New York State Department of Environmental Conservation

On July 18, 2019, Governor Andrew M. Cuomo 
signed into law the Climate Leadership and Community 
Protection Act (Climate Act).1 This historic legislation 
cements the State’s position as a leader in combating 
climate change. The Climate Act builds upon the state’s 
clean energy and greenhouse gas (GHG) emission reduc-
tion policies currently in place, codifying these critical 
goals as statutory requirements. The Climate Act will 
have far-reaching effects across all areas of the environ-
ment, economy, and legal practice.

The implementation of the Climate Act requires a 
significant regulatory undertaking by the New York State 
Department of Environmental Conservation (DEC) as 
well as substantial action by the New York State Energy 
Research and Development Authority (NYSERDA), the 
Public Service Commission (PSC), and other state agen-
cies and authorities. These efforts will be informed by 
the newly-created Climate Action Council (Council) and, 
recognizing the importance of ensuring a just transition, 
other essential groups focused on environmental justice 
issues. 

For the next several years and beyond, the implemen-
tation of the Climate Act necessitates an all-hands-on-
deck approach across state government, with input from 
a broad array of stakeholders, technical advisors, and 
experts. This article provides a summary of key provi-
sions of the Climate Act as well as an outline of the next 
steps in its implementation. 

Summary of Key Provisions

Greenhouse Gas Emission Reduction Requirements

The heart of the Climate Act is the addition of Article 
75 to the Environmental Conservation Law (ECL). Among 
other things, ECL Article 75 directs DEC to establish 
Statewide GHG emission limits, requiring a 40% reduc-
tion in statewide GHG emissions from 1990 levels by 

DEC Dispatch
By Thomas J. King

DEC Dispatch provides practitioners with an update on recent legislative, regulatory, 
and case law developments that impact the practice of environmental law in New York. This 
edition provides an overview of the recently enacted Climate Leadership and Community 
Protection Act. 

In case you missed it, in March 2020, DEC issued the Fourth Edition of the SEQR Hand-
book. The Fourth Edition aligns with recent amendments to the SEQR regulations, provides 
a general update, and returns to the style double columns for easy reading. The Fourth Edi-
tion is available on the DEC website.

2030, and an 85% reduction 
by 2050.2 Within one year of 
the effective date of the Cli-
mate Act—which is January 
1, 2020—DEC must promul-
gate a regulation that determines 1990 emissions levels 
and translates these percentage reduction requirements 
into tonnage limits based on carbon dioxide equivalents.3 
Finally, within four years of the effective date, the Climate 
Act requires DEC to promulgate regulations to ensure 
compliance with such Statewide GHG emission limits.4 

Clean Energy Generation Requirements

In addition to the new ECL Article 75 and its essential 
GHG emission reduction requirements, the Climate Act 
adds a new Section 66-p to the Public Service Law (PSL), 
which requires the PSC to establish a program to decar-
bonize the electric sector. Specifically, the program must 
have the following targets: 70% of the State’s electricity 
deriving from renewable energy by 2030 (70x30); and 
100% carbon-free energy by 2040 (100x40).5 The PSL pro-

Thomas J. King is a Senior Attorney with the New 
York State Department of Environmental Conservation. 
Any views expressed by the author do not necessarily 
represent the views of the New York State Department 
of Environmental Conservation. King coordinated and 
organized the material for this column.

Jonathan A. Binder is the Chief of the Bureau of En-
ergy and Climate Change in the Office of General Coun-
sel. Kara Paulsen is an Attorney in the Bureau of Energy 
and Climate Change. Binder and Paulsen represent the 
department in administrative proceedings for major 
energy projects and advise regarding programs and poli-
cies to reduce greenhouse gas emissions and increase 
resiliency, including the implementation of the Climate 
Leadership and Community Protection Act. Any views 
expressed herein are solely those of the authors, and do 
not necessarily represent the position of the Department 
of Environmental Conservation.
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visions also codify existing ambitious clean energy goals 
under the Governor’s Green New Deal, including instal-
lation of the following: 9,000 MWs of offshore wind by 
2035; 6,000 MWs of distributed solar generation by 2025; 
and 3,000 MWs of energy storage by 2030.6

Council and Advisory Panels

Critical to the implementation of the Climate Act 
is the newly created Council.7 The 22-member Council 
is made up of the heads of various state agencies, as 
well as other members appointed by the Governor and 
Legislature,8 and the co-chairs of the Council are the DEC 
Commissioner and NYSERDA President.9 The Council 
will include advisory panels for particular subject areas, 
including transportation, energy-intensive and trade-ex-
posed industries, land-use and local government, energy 
efficiency and housing, power generation, and agriculture 
and forestry.10 

The Council is charged with developing a Scoping 
Plan, which will provide recommendations for achieving 
the statewide GHG emission limits, including regula-
tory measures to be implemented by DEC.11 The Council 
will consult with the advisory groups for subject matter 
expertise when developing recommendations and the 
Scoping Plan.12 The draft Scoping Plan will be developed 
within two years of the effective date.13 The legislation re-
quires the Council to provide numerous opportunities for 
stakeholder involvement during the development of the 
Scoping Plan.14 After consultation with various groups 
and stakeholders, public hearings, and public comments, 
a final Scoping Plan will be submitted to the Governor 
and Legislature within three years of the effective date.15 
The Scoping Plan will be reviewed and updated every 
five years.16 

Environmental Justice Provisions

Notably, the Climate Act recognizes historically 
disadvantaged communities and the fact that they suffer 
disproportionate and inequitable impacts from climate 
change, and therefore establishes mechanisms to ensure 
these communities benefit from the Climate Act. This 
includes a goal that disadvantaged communities receive 
40% of the overall benefits of spending on clean energy 
and energy efficiency programs, and a requirement that 
such communities receive at least 35% of the benefits of 
such state investments.17 The Climate Act also creates 
the Climate Justice Working Group within DEC, which 
will be comprised of representatives from environmental 
justice communities and state agencies.18 The Climate 
Justice Working Group will establish criteria to identify 
disadvantaged communities and advise the Council on 
the development of the Scoping Plan to ensure disadvan-
taged communities are considered in the implementation 
of the Climate Act.19 This is in addition to input from the 
Environmental Justice Advisory Group, as well as the Just 
Transition Working Group within the Council.20 Finally, 
the Climate Act establishes a community air monitoring 

program to identify locations to deploy community air 
monitoring systems, develop a strategy to reduce toxic 
and criteria air pollutant emissions in disadvantaged 
communities, and select communities around the State to 
implement emissions reduction programs.21 

Other Provisions

As previously noted, the Climate Act requires an 
all-hands-on-deck approach across state government, and 
various provisions affect all state agencies and their de-
cision-making. To begin, within one year of the effective 
date DEC, in consultation with NYSERDA, must establish 
the Social Cost of Carbon (measured in terms of dollars 
per ton of carbon) to inform state agency decisions.22 Fur-
ther, the Climate Act directs all state agencies to reduce 
their GHG emissions, and provides state agencies author-
ity to promulgate GHG emissions regulations to help 
achieve the statewide GHG emission limits.23 The Climate 
Act also requires state agencies to consider GHG emis-
sions and limits in permitting, licensing, contracting, and 
other approvals and decisions; where such decisions are 
deemed inconsistent with the statewide GHG emission 
limits, state agencies must identify alternatives or GHG 
mitigation measures.24 The Climate Act also expands the 
scope of the existing Community Risk and Resiliency Act 
(CRRA),25 including by covering additional DEC permit-
ting programs such as state Pollutant Discharge Elimina-
tion System permitting and Air Pollution Control permit-
ting, and by allowing state agencies to require mitigation 
of climate risks.26 

Next Steps for Implementation
The Climate Act became effective on January 1, 

2020.27 The Council convened its first meeting in March 
2020 and its advisory panels are expected to formally con-
vene later in the spring. Rather than waiting, given the 
magnitude and importance of the challenge, staff at DEC, 
NYSERDA, and other key state agencies are currently 
planning for the implementation of the Climate Act. This 
includes identifying stakeholders, updating an inventory 
of GHG emissions to support the forthcoming DEC GHG 
emission limit rulemaking, and planning critical outreach 
efforts. As noted by the Co-Chairs at the first Council 
meeting, the state cannot and is not simply standing by 
for the Council to develop the Scoping Plan. Instead, the 
state will continue to take additional regulatory and other 
actions to reduce GHG emissions, consistent with the 
requirements of the Climate Act.

There will be multiple opportunities in various set-
tings for stakeholder input regarding the implementation 
of the Climate Act. This includes in the development of 
the comprehensive Scoping Plan by the Council, as well 
as during each individual rulemaking. A more detailed 
schedule of opportunities to provide input and references 
to available material will be available at the Council’s 
website, climate.ny.gov. 

file:///\\dec-home\dec_home\kepaulse\climate.ny.gov
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Pursuant to the new ECL Article 75, as discussed 
previously, DEC is responsible for multiple regulatory 
and other actions to implement the legislation. The state-
wide GHG emission limit rulemaking, which the statute 
requires DEC to promulgate by January 1, 2021, is the 
first regulatory action to implement the Climate Act. In 
advance of a formal regulatory proposal, DEC began in-
formal pre-proposal stakeholder outreach for this effort in 
February 2020, which will continue through Spring 2020. 
In addition, DEC has begun the process of establishing a 
Social Cost of Carbon. 

Conclusion
The Climate Act solidifies New York State’s status as 

a climate leader. It establishes the country’s—and perhaps 
even the planet’s—strongest GHG emission reduction 
and clean energy requirements. Many details regard-
ing implementation will be determined by the Council 
in the Scoping Plan, and during the regulatory process, 
with substantial input from environmental justice and 
other stakeholders. While the scale of the effort to imple-
ment the Climate Act is enormous, so is the challenge it 
is meant to address. Successful implementation of the 
Climate Act will not only provide direct environmental 
and economic benefits for the state, it will also serve as 
a model for other jurisdictions in combatting climate 
change. This is even more critical now in the face of a 
federal administration that continues to accelerate its 
strategy of climate change denial and backsliding, instead 
of taking meaningful and necessary action to address the 
climate crisis.

Endnotes
1. Chapter 106 of the Laws of 2019. 

2. ECL § 75-0107(1). As set forth in the Climate Act, statewide GHG 
emissions include all emissions of GHGs from sources within the 
State, as well as GHGs produced outside of the State associated 
with either the generation of electricity imported into the State or 
the extraction and transmission of fossil fuels imported into the 
State. ECL § 75-0101(13). 

3. ECL § 75-0107.

4. ECL § 75-0109.

5. PSL § 66-p(2). 

6. PSL § 66-p(5). 

7. ECL § 75-0103.

8. ECL § 75-0103(1). 

9. ECL § 75-0103(4).

10. ECL § 75-0103(7). 

11. ECL §§ 75-0103(11)-(14). 

12. ECL § 75-0103(7).

13. ECL § 75-0103(11). 

14. ECL §§ 75-0103(7), (8), (10), (12). 

15. ECL § 75-0103(12)(c).

16. ECL § 75-0103(15). 

17. ECL § 75-0117. 

18. ECL § 75-0111.

19. ECL § 75-0111; ECL §§ 75-0103(10), (12).

20. ECL §§ 75-0103(8), (12).

21. ECL § 75-0115. 

22. ECL § 75-0103. 

23. Climate Act §§ 7(1) and 8.

24. Climate Act § 7(2).

25. Chapter 355 of the Laws of 2014. 

26. Climate Act § 9.

27. Climate Act § 14; Chapter 735 of the Laws of 2019. 
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ronmental disaster, was closed, rebuilt, and 
has since operated without major pollution 
problems. 

Another matter Joel described involved 
his representation of Key West, Florida. The 
city was concerned about the United States 
Navy’s desire to locate new Navy housing 
in the City of Key West’s Historic District. A 
NEPA lawsuit brought by Joel on behalf of 
the city forced the U.S. Navy to go through 
the full EIS process. However, rather than 
go through the entire process, the Navy 
decided to construct its housing in another 
part of Key West. 

As an environmental attorney, I often hear that we are 
the people who say no, the people who block projects. I 
therefore find it very interesting that the first two projects 
that Joel mentioned were matters in which his role was 
not just to say no—it was to make sure that things were 
done in a manner that followed the requirements that 
were in place to protect the environment. 

Joel has enjoyed writing and lecturing on environ-
mental law matters for many years and has been given 
numerous awards for his contributions to environmental 
law. He has been teaching environmental law and mu-
nicipal law courses as an Adjunct Professor at Pace Law 
School for more than 30 years. He is annually recognized 
as a Best Lawyer and as a Super Lawyer in the areas of 
environmental law and litigation. Joel has also been very 
active through his involvement in the New York State Bar 
Association. He has been Section Chair of both the Envi-
ronmental & Energy Law Section and the Real Property 
Law Section and remains active in the New York State Bar 
Association. 

Outside of his law practice, Joel enjoys the outdoors, 
including swimming, hiking, and golfing. He has two 
daughters who are also practicing attorneys. 

Aaron Gershonowitz

For this issue we have focused our 
Long-Time Member profile on Joel H. 
Sachs, who is a Senior Counsel at Keane 
and Beane, P.C. in White Plains and is the 
founding member of its Environmental 
Practice Group. Joel was one of the first to 
chair the Environmental & Energy Law Sec-
tion and was one of the first environmental 
attorneys to receive the Section’s Annual 
Award. 

Joel has been a real pioneer in the field. 
He has practiced in state government, local 
government, and private law firms. He rep-
resents private entities and governmental 
agencies in a wide variety of environmen-
tal, land development, real estate, and zoning matters. 
What is most unusual about Joel is that he became an 
environmental attorney even though at the time he went 
to law school, University of Pennsylvania (J.D.) and New 
York University (LL.M), environmental law was not part 
of any law school curriculum. 

As an attorney at the New York State Attorney Gen-
eral’s Office in the 1970s, Joel played a significant role in 
the development of environmental law in New York. He 
was the first Deputy Chief of the Environmental Protec-
tion Bureau at the Attorney General’s Office, the first such 
bureau in any state Attorney General’s Office. Thereafter, 
he served several years as an attorney for the Town of 
Greenburgh, where he handled a variety of environmen-
tal issues. 

When I asked Joel about important cases or projects 
that he handled, the first that he mentioned was early 
in his career. In the early 1970s he was lead counsel for 
New York State in an original jurisdiction lawsuit in the 
U.S. Supreme Court. The case was brought by the State of 
Vermont, which sued the State of New York and Inter-
national Paper Company with regard to a paper mill on 
Lake Champlain that was causing air and water pollu-
tion issues in Vermont. The trial went on for months in 
New York City, Boston, and Burlington, Vermont, and the 
result was that the mill, which was something of an envi-

Long-Time Member Profile: Joel H. Sachs
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In Memoriam
push her to engage with the Bar Associa-
tion and community and to take advantage 
of opportunities that would facilitate her 
growth as an attorney. She loves her job, 
not just because of what she does, but also 
because of the inspiration and support she 
gets from her family, colleagues, and men-
tors. 

Ms. Gamils is admitted to practice in 
New York, New Jersey, the Southern Dis-
trict of New York, and the Eastern District 
of New York. As an associate at Keane & 
Beane, P.C., she practices in the areas of 
land use, municipal, and environmental 
law. She regularly appears before municipal 

zoning and planning boards, provides general counsel 
services to municipalities in Westchester and Dutchess 
counties, and advises private clients regarding land use 
applications. Even in her young career, Ms. Gamils has 
illustrated her competency in matters involving the State 
Environmental Quality Review Act (SEQRA), New York 
City Watershed Regulations, and other state and federal 
environmental regulations. Ms. Gamils has also demon-
strated her competency by presenting before local bar, 
business, and municipal organizations on issues concern-
ing the New York State Open Meetings Law, 5G wireless 
technology, and issues arising from the pandemic.

We must recognize our fortune in having Ms. Gamils 
as a Section member and an attorney – she notes that her 
path may have taken her elsewhere. She explained that 
when she was considering her career options after col-
lege, the New York State Department of Environmental 
Conservation was not offering a qualification examina-
tion to become an Environmental Conservation Police 
Officer. Without a NYSDEC pathway open to her, she 
chose to pursue a career in law as another way to learn 
and enforce New York’s environmental laws. She has 
found the practice of law to be meaningful and engaging. 
(Thanks, NYSDEC!)

Keith Hirokawa

For our New Member Profile, we call 
attention to Drew Victoria Gamils, an 
associate at Keane & Beane, P.C. and the 
Social Media Co-Chair for our Section of 
the NYSBA. She is committed to her work, 
her colleagues, and a strong sense of justice. 
Her approach to the practice of law is 
hands-on with a purpose. She told me, “I 
wake up every morning, make a list, and 
get going.” She is inspiring and driven. 

After graduating summa cum laude from 
the State University of New York College 
of Environmental Science and Forestry, 
Ms. Gamils graduated cum laude from the 
Elisabeth Haub School of Law at Pace Uni-
versity in 2016 with a Certificate in Environmental Law. 
She clearly maximized her time as a student. Through 
her studies with Professor John Nolon, Ms. Gamils 
developed a keen and thoughtful sense of the interrela-
tions between land use, environmental, energy, food, 
and natural resources law. She has concluded that “how 
we use and develop land will shape the future and is the 
key to smarter growth, renewable energy policies, and 
sustainable development.” She credits her clerkship with 
the Town of Bedford as the place where she first learned 
the difference between law as discussed in the classroom 
and the practice of law to address people’s needs, which 
starts by sitting down with folks to discuss their problems 
and envision workable and effective solutions. At Keane 
& Beane, Drew’s experiences in drafting many local laws, 
including a plastic straw ban for the Village of Rye Brook, 
leaf blower regulations for the Town of New Castle, and 
short-term rental legislation for the City of Beacon, has 
further exposed her to the important role local govern-
ments play in making change and the importance of sup-
porting and publicizing local initiatives. 

One has to be impressed by her sincere drive to 
produce good through law. She confesses she is lucky and 
blessed with a wonderful family and career, and feels it 
is her “obligation to improve the world” around her and 
give back to her community. To this end, she appreciates 
her amazing mentors at Keane & Beane who constantly 

New Member Profile: Drew Victoria Gamils
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In Memoriam
John Hanna Jr.—a Mentor, Leader and Friend

John Hanna Jr., former Chair of the 
Environmental & Energy Law Section 
and one of the founding members of 
Whiteman Osterman & Hanna LLP, 
died peacefully at home on December 
25, 2019, after a long illness. 

John was born in New York City 
in 1934 and graduated from Princeton 
University and Harvard Law School. 

John’s legal career included serving 
as an Assistant United States Attor-
ney in Robert Morgenthau’s Southern 
District of New York office, Counsel to 
the New York State Office of Employee 
Relations, and Deputy Commissioner and General Coun-
sel for the New York State Department of Environmental 
Conservation under DEC Commissioners Henry Dia-
mond and James Biggane. While at DEC, he was respon-
sible for hiring a number of environmental attorneys and 
future environmental leaders, including Lang Marsh, Phil 
Gitlen, and Wint Aldrich. In 1975, he went into private 
practice at Whiteman Osterman & Hanna where he was 
one of the leaders in the then emerging field of environ-
mental law until his retirement in 2017.  

John genuinely believed in the importance of partici-
pating in Bar activities and did so throughout his career, 
serving in multiple leadership positions and commit-
tees of the NYS Bar Association, including Chair of the 
Environmental & Energy Law Section and Co-Chair of 
the International Environmental Law Committee of the 
International Law Section. John also served as Chair of 
the Special Committee to Commemorate the Association’s 

125th Anniversary where he helped edit 
Of Practical Benefit, a history of NYSBA 
from 1876-2001. He encouraged his 
colleagues to join the Bar and to attend 
programs and seek leadership roles. 
Indeed, as Chair of the Environmental 
& Energy Law Section in 1983, he per-
suaded his executive committee to seek 
greater participation by DEC and other 
agency attorneys and overcame resis-
tance to appoint several DEC attorneys 
as co-chairs of Section committees. His 
efforts and encouragement resulted in 
four other members of his firm becom-
ing chairs of the Environmental & 

Energy Law Section, the late Alice Kryzan, Dan Ruzow, 
Phil Dixon, and Terresa Bakner. He also taught environ-
mental law at the John Marshall Law School in Chicago 
and Rensselaer Polytechnic Institute in Troy, New York, 
and was a member of the Albany Law School Govern-
ment Law Center.

John was also very active in his community, serving 
on the Town of Chatham Planning Board for more than 35 
years. He was Chair of the New York State Archives Trust 
and a Trustee of the Olana Partnership. 

John was pre-deceased by his wife, Jane, in 2017, and 
is survived by his three children, many grandchildren, 
and two sisters. John is remembered fondly by his col-
leagues at Whiteman Osterman & Hanna LLP.

Respectfully and fondly submitted,

Daniel A. Ruzow
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It is my great honor to present this 
year’s Section Council Award to one of 
our most distinguished colleagues, and 
my longtime friend, Michael Gerrard.

Mike really needs no introduction 
to this audience . . . but I’m going to 
give him one anyway. 

After earning his B.A. from Colum-
bia in 1972, Mike was a journalist, a 
campaign worker, and an environmen-
tal policy analyst in the New York City 
Mayor’s office. Then, while attending 
NYU Law School, he interned with the 
Senate Committee on Public Works for 
a summer, and with NRDC for nearly 
two years. He received his J.D. in 1978, 
and it will come as no surprise that 
Mike won multiple law school awards.

His first job as a lawyer was with 
the legendary firm founded by Al Butzel and Steve Kass, 
and of which Peter Berle and Clifford Case were part-
ners at various later times. It was one of the nation’s first 
environmental law firms, at a time when environmental 
law was a niche practice in which few major law firms 
engaged.

It was very early in his time there that I first got to 
know and work with Mike. That was in connection with 
the Westway Highway air permit litigation—a prequel to 
the later water permit litigation, through which Mike’s 
firm defeated the highway, and brought nearly $2 Billion 
of much needed federal funding into the ailing New York 
City transit system.

By the 1990s, most major law firms had an envi-
ronmental practice, and in 1994, one of the most presti-
gious—Arnold and Porter—invited Mike in as a partner. 
In due course, he became manager of the entire New York 
office.

In 2008, Mike returned to Columbia University. He is 
the founder and Director of the Sabin Center for Climate 
Change Law, and teaches courses in environmental, cli-
mate change, and energy law.

This resume would portray an exceptional career 
even if there was nothing more. But, oh my, there is SO 
MUCH more! 

Here’s the Executive Summary: Mike is

• 

Editor, author or co-author of 13 books on environ-
mental law … AND …

• chapters in 28 books … AND …

• 34 law review articles … AND …

• 89 articles in other professional publications … 
AND …

• 167 New York Law Journal columns … AND …

• 27 published reports and conference proceedings … 
AND …

• 28 articles in what he modestly refers to as “popu-
lar publications” … AND …

• editor for the past 30 years of the monthly newslet-
ter Environmental Law in New York.

It’s amazing. Do the arithmetic. I did. AVERAGED 
over 41 years, that’s 18 publications per year—one every 
three weeks!— of one sort or another, including entire 
books.

All of which begs the question: How did he also have 
time to— 

• serve in leadership positions in the American Bar 
Association, the New York State Bar Association, 
and the Association of the Bar of the City of New 
York . . . AND . . .

Environmental and Energy Law Section Council Award 2019
Introduction by Walter Mugdan
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Walter Mugdan (right) presents the Environmental and Energy Law Section 
Council Award to 2019 winner Michael Gerrard (left).
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• serve on the Board of 15 different organizations . . . 
AND . . .

• teach or lecture at six other law schools . . . AND . . .

• lecture in 19 other countries . . . AND . . .

• host a relaxed and congenial annual summertime 
party for environmental lawyers at his second 
home in the Hamptons?

How DOES he do it?!

Well, there’s only one plausible theory: he was evi-
dently cloned … and there must be 10 or 20 Mike Ger-
rards all working feverishly at the same time.

Fortunately, one of them is here today and I am 
proud to present this Michael Gerrard with our Section 
Council Award!

Section newS

Acceptance Speech
By Michael Gerrard

Thank you so much, Walter. You’re entirely too kind.

I first met Walter in 1978. I had just graduated from 
law school and joined a small law firm called Berle, Kass 
& Case as a junior associate. Walter was a junior lawyer at 
EPA. We worked together on a DEC adjudicatory hearing 
concerning an air pollution permit for a proposed high-
way, Westway. Around 1979, I joined the New York State 
Bar Association and the Environmental Law Section and 
met some of you in this room. In the years to come I met 
many more of you through the State Bar and other envi-
ronmental activities and litigated with or against many 
of you. Thus, it’s a particular honor to be receiving this 
award today from my professional colleagues.

During the 30 years that I practiced environmental 
law full-time, I, like most of you, swam in the alphabet 
soup of federal and state laws, whose acronyms are so 
familiar that I don’t need to spell them out for this audi-
ence—NEPA and SEQRA; CERCLA, RCRA, TSCA, State 
Superfund, State VCP and Brownfields; NPDES and 
SPDES; Section 404 and Section 10, and so on.

But since I joined the Columbia faculty in 2009 and 
founded the Sabin Center for Climate Change Law, which 
is receiving a separate honor at lunch, I’ve turned most of 
my focus to climate change. I’ve come to believe that like 
it or not, we have entered a new era from which there is 
no return, in which climate change will dominate envi-
ronmental law practice and much else—both coping with 
the impacts of climate change, and doing whatever is pos-
sible to prevent its worst impacts. 

In terms of coping—we have to recognize that in the 
decades to come many of our tidal wetlands will have 
become open water; along the coasts some of our landfills 
and remediated Superfund sites will at least occasionally 
be submerged, and the aquifers below them may have 
risen up; species habitats will have reshuffled; many 
stormwater and drainage systems will be overwhelmed; 
and low-lying roads, railroad tracks, airport runways, and 
much other infrastructure, not to mention many build-
ings, will be often be flooded. Much of this will happen 
beyond the terms of one-year insurance policies and even 
30-year mortgages, but it’s coming, and our planning and 
permitting need to reflect that. One consequence is the 
inevitable movement of many land uses away from the 
coastlines and more inland, with the legal, political and 
economic conflicts that are bound to follow both at the 
sending end and the receiving end.

In terms of preventing the worst impacts—New 
York’s new Climate Leadership and Community Protec-
tion Act is one of the strongest climate laws anywhere, 
and the world is watching how we do in implementing 
it. The song says if you can make it here, you can make 
it anywhere. But in this case the converse is true—if you 
can’t do it here, you can’t do it anywhere. We must suc-
ceed. The transition away from an energy system based 
on fossil fuels to one based on clean sources will require a 
breathtaking program of construction of onshore and off-
shore wind farms, utility-scale and rooftop solar, associ-
ated transmission lines, electric vehicle charging stations, 
and much else. This all has to be done at a much faster 
pace and much larger scale than ever done before, except 
during the Second World War, and the existing structure 
of meticulous and protracted environmental review and 
permitting may not work. 

Many people here will see great opportunities in 
your careers to be part of this Herculean effort. And the 
losers in this transition will inevitably want to throw up 
legal roadblocks, which many of us in this room, myself 
included, also know how to do. But I hope we don’t do 
that. Not everyone has a choice in what cases we take on, 
given the realities of law practice, but to the extent we 
do, I hope that we’ll work to accelerate this transition to a 
world coping with climate change and preventing it from 
getting too much worse, and that at minimum we won’t 
stand in the way. 

I now have a little granddaughter, and when she’s 
old enough to understand I want to be able to tell her that 
I did what I could to help out her generation, and not to 
make matters worse. I know everyone here is devoting 
our lives and careers to environmental and health issues. 
With what’s facing future generations, I think we all want 
to make every effort to do what we can to aid those who 
come after us to the best of our abilities.
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1980s the environmental courts were established, and 
today there are over 50 environmental courts, tribunals, 
and collegiate panels.3 The establishment of environmen-
tal courts has increased the amount of environmental 
cases and legal issues heard in China because it expanded 
plaintiffs’ standing and continues to publicize environ-
mental issues.4

Parties to litigation may be represented by the 
People’s Republic of China (PRC) lawyers or non-lawyer 
representatives; however, foreign lawyers cannot appear 
in PRC courts.5 In the Chinese legal system, a party may 
retain its own expert witness and submit its own witness 
report. However, a unilateral expert report may be chal-
lenged by the opposing party, which makes the report 
difficult to be admitted by the court. In accordance with 
Chapter VI, Article 72 of China’s Civil Procedure Law, if 
the people’s court deems it necessary to make an expert 
evaluation of a technical issue, it “shall refer the problem 
to the department authorized by the law for the evalu-
ation. In the absence of such a department, the people’s 
court shall appoint one to make the expert evaluation.”6 
The authorized department and the expert designated 
must present a written conclusion of their review which 
is sealed or signed.7 If the expert is court-appointed, the 
expert’s fee will be paid first by the applicant, then the 
court’s judgment will allocate the fee proportionally in 
accordance with each party’s liability. 

There are times a scientific expert should and should 
not act as an advocate. As an individual, advocating for 
environmental preservation is almost required as a mem-
ber of the world’s scholarly scientific community. The line 
an expert scientist must not cross is becoming ever more 
blurred. Accordingly, we believe that it is imperative to 
review when an expert should and should not act as an 
advocate, why the line between advocate and impartial 
expert exists, and why that line must not be crossed.

Introduction
In the emerging field of environmental forensics, 

the scholar/scientist is a necessary player in the legal 
system’s attempt to reach a just resolution of disputed 
claims. In so doing, the scholars and scientists are not 
isolated in this process. Rather, they are thrust to the fore-
front of the resolving the legal issues involved. Indeed, 
the complexities inherent in environmental forensics 
necessitates the legal system’s reliance on such scholars/
scientists. Accordingly, the scholar/scientist must learn to 
work within the applicable regulatory and legal system. 

Making the transition from the role of scientist to 
the role of testifying expert can be difficult. Scientists 
are products of their scholarly educational experiences, 
personal experiences, and maturation as their scientific 
career progresses. The inclination to advocating for one’s 
beliefs as a scientist conflicts with the requirements of 
established Western legal systems where the trier of fact’s 
role is to discern the truth of the issues presented. Indeed, 
it is imperative that the attorney ensure that her client’s 
expert is impartial. 

The Chinese legal system has changed over the last 
40 years as establishment of the environmental courts has 
increased the use of forensic scientists in the courtroom. 
The newer Chinese legal system and its treatment of its 
experts is drastically different from the U.S. legal system. 
The requirements of the different roles of scientists, testi-
fying experts and legal advocates have evolved as legal 
systems in the U.S. have evolved themselves throughout 
the years. Accordingly, the comparison between the U.S. 
and Chinese legal systems illustrates how imperative it is 
for experts to be scientists and not advocates.

Chinese Legal System and Its Experts

In the Chinese legal system, there are four levels 
of the court: the grassroots; intermediate; higher; and 
supreme people’s courts, as well as special courts such 
as the military, maritime, railway and forestry courts.1 
The Supreme People’s Court, similar to the U.S. Supreme 
Court, plays an important role in clarifying environmen-
tal legal principles and guiding lower-level courts in the 
application of the country’s environmental laws.2 In the 
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(4) widely accepted within the broad scientific communi-
ty.12 In a very real sense, the scientist becomes the teacher 
of the judge and jury in a court of law. 

At the same time, it is the parties’ respective lawyers 
who are recognized as the advocates for their client’s 
theory of the case. Indeed, the Model Rule of Profes-
sional Conduct specifically provide that as an “advocate, 
a lawyer zealously asserts the client’s position under 
the rules of the adversary system.”13 Of course, a lawyer 
cannot advocate a client’s position without a full and 
understanding of that position including both the facts 
that support it and those that do not. Indeed, in such a 
technically challenging field as environmental forensics, 
an attorney cannot properly ascertain the strengths and 
weaknesses of a client’s case if they cannot be sure that 
the retained expert is giving them impartial scientific 
advice rather than simply what the expert believes their 
client wants to hear (e.g., “it’s not your contamination”). 

Both judges and attorneys are now starting to rec-
ognize and deal with this issue. For example, the Sixth 
Circuit has recognized that “expert testimony prepared 
solely for purposes of litigation, as opposed to testi-
mony flowing naturally from an expert’s line of scientific 
research or technical work, should be viewed with some 
caution.”14 Similarly, in Butler v. Union Carbide Corp.,15 
the Georgia Court of Appeals affirmed the trial court’s 
decision to strike the testimony of the plaintiff’s medical 
expert, finding that the plaintiff’s expert was the “quint-
essential expert for hire” and that “great rigor” must be 
applied when applying the Daubert test to a proposed ex-
pert and his or her scientific knowledge and the reliablity 
of such expert’s methods. 

Similarly, if there is one assumption that every 
litigator should make, it is that their adversary will be 
prepared and will be ready to challenge every opinion of 
their client’s expert. If the expert’s opinions are not scien-
tifically valid and cannot be supported by the evidence, 
the opposing party will surely demonstrate that to the 
trier of fact, resulting not only in a judicial finding against 
the client but great embarrassment to the attorney and 
retained expert. Although, the U.S. Federal Rules of Civil 
Procedure do not demand an expert to be impartial it is 
an implicit standard. 

The Need for Impartial Experts in All Legal 
Systems

In the U.S., at the outset of the process, the parties to 
a dispute rely on trained lawyers to navigate the maze 
of the legal system, evaluate the merits of their claims 
and defenses and advise them on the applicable laws 
and how those laws impact those claims and defenses. In 
complicated environmental matters, parties and lawyers 
must turn to trained scholars/scientists to understand 
the scientific concepts and data and the implications to 
their case and to assist them in explaining those scientific 
concepts and the meaning of the data to judges and juries.

In the Chinese legal system, an expert witness’s role is 
to give their specialized knowledge or opinion within the 
scope of their expertise. For the court to admit the expert 
witness’s testimony and evidence, the expert’s report 
must be independent. An expert witness may testify at 
trial to her opinion on the conclusion of appraisals8 and is 
subject to cross-examination; however, if a party dis-
agrees with an expert’s opinion or if the court decides the 
expert’s testimony is necessary the expert must testify.9 
If the expert then refuses to testify any report written by 
or opinion of the expert is not admissible. An expert’s 
conclusion is admissible evidence.10 

In China, the statute of limitation to bring an environ-
mental contamination suit is limited to 20 years from the 
date the contamination is discovered. Thus, an environ-
mental forensic expert may be appointed to assist lawyers 
and their clients in identifying which party or parties are 
responsible for contamination 30, 40, 50, or more years 
ago.

Chapter IV of China’s Civil Procedure Law provides 
that an expert witness must withdraw from a case if they 
have “some other kind of relationship with a party to the 
case, which might affect the impartiality of the trial.”11 
Accordingly, an expert is required to remain impartial to 
the case, which implies that the PRC lawyer must advo-
cate for their client, not the expert. 

The lack of sufficient judicial experience and the 
expert’s limitation to opine on the appraisal conclusion 
creates issues in environmental litigation in China. Ac-
cordingly, it is imperative that the Chinese legal system 
maintain impartial experts while their legal system con-
tinues to evolve and ensure that the advocacy remains in 
the hands of the PRC lawyers. 

The United States and Its Experts

The requirements of the different roles of scientist, 
testifying expert and legal advocate have, as the U.S. legal 
system evolved throughout the years. The role of an at-
torney in a legal dispute is one of providing counsel and 
advocacy for her clients. In the United States, at the outset 
of the process, the parties to a dispute rely on trained 
lawyers to navigate the maze of the legal system, evaluate 
the merits of their claims and defenses and advise them 
on the applicable laws and how those laws impact those 
claims and defenses. 

Pursuant to the U.S. Federal Rules of Evidence 704(a), 
the basis for allowing scientific opinions to be introduced 
in court, as opposed to a simple presentation of uncon-
troverted facts (i.e., lab results absent and interpretation 
of those results), is that a trier of fact’s understanding of 
a given technical issue can be facilitated by the testimony 
of a professional witness whose opinions are based on: (1) 
generally accepted, testable theories; (2) using valid and 
reliable procedures with positive results; (3) which have 
been documented in the peer-reviewed literature; and 
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(often self-serving) of the parties themselves. Were ex-
perts permitted to testify as advocates, there would be 
no guaranty that the triers of fact would be able to truly 
understand the scientific concepts and evidence. Rather, 
they would base their decisions on skewed explanations 
of scientific concepts and biased interpretations of data, 
neither of which would assist the trier of fact in reaching 
a just determination. Accordingly, as the use of experts 
in environmental litigation in China increases, it is sug-
gested that the Chinese legal system look to the issues 
attorneys in the U.S. currently have with experts advocat-
ing to pre-empt these issues in the future. 

Analysis
Environmental forensics has become all the more 

important in resolving disputes between parties over his-
torical environmental contamination. However, advocacy 
in a court system must be left to the lawyers. First and 
foremost, lawyers are trained to be advocates while schol-
ars/scientists are trained to be disinterested and impartial 
parties. As experts, scientists must impartially review and 
interpret the facts and explain the concepts at issue. As 
previously discussed, it not the role of the expert to try 
to “win the case” by force of personality or skewing the 
interpretation of the data. The court-appointed method in 
the Chinese legal system fosters the idea that the attor-
neys are the advocates and allows the scientific experts to 
focus on the facts, assuming the expert was afforded the 
discovery process. 

Judge Strine highlighted in an opinion concerning 
the parties experts’ that “[t]hese starkly contrasting pre-
sentations have, given the duties required of this court, 
imposed upon trial judges the responsibility to forge a 
responsible valuation from what is often ridiculously bi-
ased ‘expert’ input.”18 The trier of fact should not have to 
weed through an experts scientifically founded opinions 
versus an experts advocacy. Indeed, advocacy must be 
left to the lawyers and not the experts or trier of fact. 

Unfortunately, in the field of environmental forensics, 
we see more and more scientists trying to please their 
clients by acting as advocates rather than impartial schol-
ars interpreting the evidence in an apparent hope that by 
winning cases, they or their companies will also win more 
business and, hence, personally prosper.19 Such behavior 
has no role in a legal system where truth is the ultimate 
goal and this must be enforced in every legal system. 

First and foremost, a scientist is obligated to the sci-
ence itself. A scientist is obligated to share the work, the 
outcome, the effort; whether it is shared through associa-
tions made within professional societies, giving talks at 
national or international meetings, publication of articles 
in peer reviewed technical journals, writing textbooks, 
or simply through day-to-day discussions among fellow 
scientists, the efforts must be shared. Within all of these 
avenues it is perfectly appropriate for scientist to promote 
their scholarly work or the work of others. 

Upon retention in the U.S., the scholar/scientist 
must work with the party or parties that hired them 
to understand the issues presented and how, and to 
whom, they are going to be presented. A jury? A judge? 
A regulatory tribunal? The scientist must then formulate 
working hypotheses, collect information and/or envi-
ronmental data—including, perhaps, test samples—after 
which, they must review the empirical data, evaluate the 
working hypotheses, and formulate conclusions based 
not on the interests of their client but, rather, solely on 
the data, facts, and evidence. All these efforts, collective-
ly referred to as the Scientific Process, must be focused 
on answering the questions presented from a scholar/
scientist’s point of view. This is fundamental for two 
primary reasons. 

First, from a lawyer’s point of view, if a retained 
scholar/scientist is impartially evaluating the evidence, 
the lawyer can discern the validity of their client’s 
position and whether the client’s position is supported 
by the evidence. This is impossible where the scholar/
scientist attempts to act as an advocate, reaching conclu-
sions not based on the facts but, rather, based on who 
is retaining them. Indeed, an attorney cannot properly 
advise the client as to the merits of their case (and 
whether a case should be settled or tried) when the 
lawyer doesn’t know if the facts are truly supportive or 
detrimental to the client’s case. That the field of environ-
mental forensics is far more complex than most types of 
scientific evidence utilized in trials makes it all the more 
important that the lawyer fully understand the relevant 
scientific concepts, the data and the implications of both 
to the client’s case.

Second, in the U.S. legal system, the fundamental 
reason for expert testimony is the explanation of technical 
issues to the trier of fact in a fair and impartial manner. 
Indeed, the trier of fact in the U.S. is tasked with deter-
mining which party (or parties) is responsible for the en-
vironmental contamination in issue. As described above, 
this issue has been touched upon in the U.S. courts; how-
ever, there is still no consistent standard or test for the 
trier of fact to look to when reviewing whether an expert 
is offering testimony based upon scientific knowledge 
and reliable methods or it is the “quintessential expert for 
hire.”16 The New Jersey Supreme Court addressed this 
issue; when properly exercised, the gatekeeping function 
prevents biasing the jury. However, prejudicing the jury 
is extremely dangerous when unreliable expert evidence 
is admitted.17 In order to perform the task, the trier of fact 
must not only understand the relevant scientific issues, 
but be able to rely on opinions from the parties’ respective 
experts which are based on their impartial evaluation and 
explanation of the evidence.

Under a scenario where experts were permitted to 
testify as advocates, triers of fact would be unable to 
reach just decisions based on the evidence as the expert 
testimony would be no different from the testimony 
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tigatory approach, it has never been more important to 
present the fact-based truth, not what someone wants the 
truth to be. 

In conclusion, there is a fundamental incompatibility 
of various legal system where triers of fact, attempting 
to reach fact based truth is the goal and a system where 
expert scientists, striving for personal achievement or 
enrichment by trying to “win the case” through “false 
advocacy,” seek to advocate their client’s position. This 
false advocacy approach to forensic environmental sci-
ence will, if left unchallenged, tar all scholar/scientists as 
little more than guns for hire. We all must work to keep 
the system scientifically reliable and legally consistent 
with trial precedent. Accordingly, it is imperative for all 
legal systems to enact procedural rules and/or lawyer’s 
professional responsibility rules which enforce and out-
line the requirements that all experts must be impartial 
in a legal setting and the advocacy must be left to the 
attorneys. 

Taken together, therefore, a scholar broadly speaks for 
science, the professionals who brought them forward in 
their disciplines, and for their families and society itself—
all of these influences. It is this combination of influences 
that every scientist must honor. For example, it is per-
fectly appropriate for a scientist to speak out publicly on 
an issue which directly involves their scientific endeavors. 
In fact, considering all of the obligations, not speaking out 
on such issues is tantamount to denying one’s scholarly 
upbringing or educational heritage.

Holding scholars out to the broader society for key 
roles is not a new concept. Early in the 7th century CE, 
Chinese Emperor Yang of the Sui dynasty built into the 
examination selection system of “classicists” and that of 
“cultivated talents” the role of “presented scholars.” Pro-
motion of “experts” and examination were unified in one 
system.20 More recent examples of this process of holding 
scholars out for key roles in society can be found in the 
U.S. when in his 1956 Harvard University commencement 
speech of future American president John F. Kennedy 
advocated the involvement of scholars in the forma-
tion of public policy, saying “. . . the political profession 
needs both the technical judgment and the disinterested 
viewpoint of the scholar.”21 The key words in these two 
instances are “experts” and “disinterested.” Scholarship 
and political processes need such disinterested experts. 
The legal processes demands it.

Furthermore, given the hardening of political view-
points today, especially as it pertains to scholarly work 
such as research on climate change, and international 
treaties that attempt to deal with such issues, such words 
offer a warning to us that is only now being rediscovered. 
Scientists have a moral obligation to speak out on such 
issues and we see such efforts being made. But the scien-
tific advocacy that is required of today’s scholar in areas 
where their scientific expertise is focused must be curbed 
at the courtroom door. 

Accordingly, it is imperative that every legal system 
incorporate rules of impartiality into either civil proce-
dure rules and/or lawyer’s professional responsibility 
rules. This places the burden on attorneys to relay to their 
client’s experts the importance of impartial opinion and 
testimony.

Conclusions
The roles that scholars/scientists must play vary de-

pending upon what is being asked of them. Advocating 
for one’s beliefs as a scientist in a forensic setting con-
flicts with the requirements of established legal systems 
where the trier of fact’s role is to discern the truth of the 
issues presented. A scholar/scientist must be believ-
able and reliable. And a scholar/scientist must base the 
conclusions of their work on the available scientific facts 
presented to them. Today, as the forensic environmental 
sciences are expanding into a more broad-based inves-
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Lead is a remarkable metal—and remarkably useful. 

Easily extracted from its naturally occurring ores, it has 
been used by people since prehistoric times. Unlike many 
other metals, lead is not shiny, but has a dull, lusterless 
appearance. Nevertheless, it has a distinctly bright side 
that has put it into wide use throughout history. But it 
also has a troubling dark side: it is highly toxic in almost 
all its forms.

The Bright Side of Lead
Lead is relatively un-reactive, so it remains stable 

under typical conditions. Soft and malleable, with a low 
melting temperature, it can easily be formed into any 
number of useful items, from bullets to toy soldiers, and 
from fishing sinkers to water pipes. Indeed, its Latin 
name plumbum gives us its chemical symbol Pb, and the 
word plumbing, which we now apply to all types of water 
piping, as well as the plumber who installs those pipes. 

Lead is exceptionally dense and heavy and has there-
fore been used for plumb bobs to hang on the bottom of 
plumb lines, which allow builders to determine with great 
accuracy whether a structure stands perfectly straight 
or plumb. We also plumb the depths of a matter when we 
are deeply focused, and we act with aplomb when we are 
uprightly self-confident.

Lead pellets or beads dating back to at least 6500 BCE 
have been found—the earliest evidence of metal smelt-
ing activities.1 Ancient Egyptians used lead in cosmetics, 
and it was still (or again) in use in Elizabethan England,2 
when pale, white faces were desired. The ancient Greeks 
used lead pellets for shot in slings. Medieval alchemists 
spent centuries trying to transform lead into silver and 
gold. (They failed, of course, but learned much about real 
chemistry along the way.)

Lead has been used for millennia for writing—think 
lead pencils. Because of its durability, lead has been used 
to line coffins in cultures that seek to preserve the body of 
the deceased. Because of its easy workability, it was used 
to assemble small pieces of glass into larger windows, 
both for clear glass in homes and for the magnificent 
stained-glass installations in cathedrals. The finest crystal 
glass is itself made with lead. For centuries, lead has 
been used to make bullets and related armaments. Today, 
because of its density, lead is used as shielding from 
exposure to harmful radiation such as X-rays (that’s why 
the apron the dentist puts on you before taking an image 
is so heavy).

Various lead compounds have distinctive colors and 
have been used since ancient times to make paint. Lead 
chromate makes a bright yellow pigment. Lead oxide or 

“red lead” makes a vibrant red/orange color. And, most 
common, lead carbonate—a compound of lead, carbon 
and oxygen—makes “white lead,” used since at least the 
4th century B.C.E. for its own pure white color and as 
a base for making many other colors. The lead in paint 
also accelerates drying time, improves its durability, and 
resists corrosion.

The Romans—master hydraulic engineers—used 
lead pipes to bring water from their famous aqueducts 
into homes, public baths, and public fountains. Indeed, 
it was not until the Industrial Revolution that worldwide 
production of lead reached levels comparable to the time 
of Augustus Caesar.3

As indoor plumbing became a hallmark of modern 
industrial society, lead pipes were again widely used, 
primarily for the service lines that bring water from the 
well in the backyard, or the water main in the street, into 
the home itself. In the United States alone, an estimated 
10 million homes have lead service lines. And in many 
more millions of homes, copper pipes are joined together 
with lead solder.

In addition to paint and plumbing, modern society 
has used vast amounts of lead in two other ways, both 
associated with the internal combustion engine. First, it 
is a key component in lead acid batteries, found in nearly 
every motor vehicle for over a century.4 Second, starting 
in the 1920s, a compound called tetraethyl lead was used 
as a gasoline additive to raise octane levels, eliminate 
engine knock, and reduce wear on valve seats (though it 
increased fouling of spark plugs).5 

The Dark Side of Lead
Like a considerable number of other materials for 

which humans have found good use, lead has a dark 
side: it is highly toxic.6 It adversely affects a wide range 
of organs and bodily functions, particularly the nervous 
system. Among its most insidious effects, it inhibits or 
disturbs the proper development of a child’s brain, reduc-
ing the child’s intellectual capacity (in common parlance, 
the child’s IQ), and contributes to serious behavioral 
problems. 

The dangers of lead exposure have long been recog-
nized. In the 1st century BCE, the famous Roman archi-
tect and engineer Vitruvius urged that lead not be used 
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meet the increasingly stringent motor vehicle emission 
standards called for under the Clean Air Act Amend-
ments of 1970. EPA also promulgated regulations requir-
ing the phased reduction of the amount of lead permitted 
in leaded gasoline over a 10-year period. By the early 
1990s, very few cars still required leaded gasoline, and 
the sales of that fuel had declined dramatically. Finally, ef-
fective January 1, 1996, the Clean Air Act banned entirely 
the sale of the small amount of leaded fuel that was still 
available in some parts of the country for use in on-road 
vehicles.14 

EPA reports that between 1970 and 2011, estimated 
nationwide lead emissions decreased by 99.6% (220,000 tons), 
mostly due to elimination of lead from gasoline for on-
road vehicles. Since 2000, non-road engines and metals 
industrial processing have accounted for the majority of 
anthropogenic lead emissions in the U.S., and the contri-
bution from metals industrial processing has continued 
to decrease over this time.15 The U.S. phase-out of leaded 
gasoline was completed by 1996.16 Most countries around 
the world have followed suit, but in some countries (in-
cluding Algeria, Iraq, Yemen, Myanmar, North Korea and 
Afghanistan) leaded gasoline continues to be used.17 

Another critically important public health improve-
ment action in the U.S. was the 1978 ban on consumer 
and residential use of lead-based paint.18 Again, many 
countries eventually did the same, but lead paint is still 
used in some 45 countries, and various industrial uses are 
still allowed almost everywhere.19 

U.S. housing stock built before 1978 most likely has 
lead-based paint which, like all paint, wears away and 
turns to dust, or flakes off into small chips, both inside 
and outside of the homes.20 Inhalation and ingestion of 
lead paint residue is today the most common source of 
lead exposure and poisoning, particularly in children (the 
most vulnerable part of the population).21 

Starting in 2008, with several amendments in subse-
quent years, the U.S. Environmental Protection Agency 
adopted rules intended to further reduce exposure to this 
“legacy” lead paint. One such rule requires that firms 
performing renovation, repair, and painting work that 
disturb lead-based paint in homes, child care facilities, 
and pre-schools built before 1978 must be certified by 
EPA or an authorized state, must use certified renovators 
trained by EPA-approved instructors, and follow speci-
fied safe work practices.22 EPA rules also require that sell-
ers of pre-1978 homes, and landlords renting such homes, 
must provide pamphlets to buyers or renters, informing 
them of the dangers of exposure to lead, and steps they 
can take to protect their families.23

Lead Water Pipes—Still With Us
Though lead water pipes are no longer installed in 

new construction, they remain in wide use. Regrettably, 
the durability and corrosion resistance that made lead 

for water pipes.7 His advice was ignored, and such use 
has continued into modern times. 

Today, public health authorities have determined that 
no amount of exposure to lead is safe.8

Lead Exposure Pathways
People are exposed to lead through a variety of 

pathways. Chief among these are (1) ingestion, from lead 
leaching out of drinking water plumbing, or by ingest-
ing the dust from lead paint and lead-contaminated soil; 
and (2) inhalation of air polluted by the burning of leaded 
gasoline in motor vehicles, or inhaling lead paint dust.9

Localized air pollution was typical near lead smelt-
ers, which were often built in densely populated urban 
areas.10 Far more widespread was air pollution from the 
burning of leaded gasoline in motor vehicles. In both 
cases, lead pollution in the air settled onto the soils near 
the smelters and the roadways, contributing to ubiqui-
tous soil contamination in many older cities. The U.S. 
Environmental Protection Agency spends millions each 
year cleaning up residential soil contaminated with lead 
that can be linked to former smelting operations,11 but 
cleaning the soil throughout an entire city is beyond the 
agency’s mandate or capability.

Other sources of lead exposure also persist. An 
estimated 64 million American homes have lead-based 
paint somewhere in the building.12 Of these, 12 mil-
lion have children under 7 years who can be exposed to 
flakes, chips and lead paint dust. Lead-based paint was 
also widely used on bridges and similar metal structures 
because it inhibits rust and corrosion. An estimated 90,000 
bridges across the nation have lead-based paint. During 
maintenance (and many were or are in need of repair), the 
paint is often scraped or sand-blasted off; this can expose 
the workers and the surrounding communities to lead 
dust.13

Impoverished people—often children—in third world 
countries eke out meager livings by recycling electronics 
from first world countries; they reclaim the lead and other 
metals by melting them on cooking stoves or over small 
fires, inhaling the dangerous vapors. 

And it is not just humans that are at risk. Lead is 
still the most common metal used in bullets, shot and 
other ammunition, and for fishing sinkers. Even when 
not killed outright by hunting or fishing, many forms of 
wildlife suffer from lead exposure to spent shot and lost 
sinkers. 

Getting the Lead Out
Arguably, the single greatest public health improve-

ment action ever taken by the United States was to ban 
lead in gasoline. In 1973, EPA required that nearly all 
gas stations nationwide start selling unleaded gasoline 
by 1975, in order to protect the catalytic converters that 
would be installed in new cars and to enable them to 
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The obvious solution to the persistent problems 
caused by lead service lines is to remove and replace 
them; this is effective, and eminently sensible, but not in-
expensive.30 Newark has undertaken what may be the na-
tion’s most ambitious lead service line (LSL) replacement 
program. At the time of this writing, the city is replacing 
over 90 LSLs per day, and expects to increase that to 200/
day. The city is paying for the entire LSL to be replaced, 
regardless of who owns which portion of the pipe. The 
city has even passed an ordinance requiring homeowners 
to allow the LSL to be replaced. The city will replace some 
18,000 LSLs under the program and expects to complete 
the job within 2.5 years or even less.31 

EPA’s Lead & Copper Rule (LCR), adopted pursuant 
to the Safe Drinking Water Act, requires public water sup-
ply systems to monitor the levels of these contaminants in 
customers’ drinking water at the tap. If more than a speci-
fied percentage of the monitored residences exceed the 
federal Action Level of lead (15 PPB), additional obliga-
tory actions are triggered which can include instituting or 
optimizing corrosion control treatment (i.e., coating the 
plumbing pipes with orthophosphate or other chemicals 

to minimize or prevent lead and copper from leaching 
into the drinking water) and a lead service line replace-
ment program will be carried out.32 First issued in 1991, 
EPA proposed a series of strengthening revisions to the 
rule on October 10, 2019.33 

Humankind has been ingenious in putting lead to 
work in myriad useful ways. But as has often been the 
case, our ingenuity has proven to be a source of grave 
damage to ourselves and the other living creatures with 
whom we share the earth. Plumbum—among the heaviest 
of metals—has left us with among the heaviest of bur-
dens. But recognizing the weight of that burden need not 
be a cause for despair. On the contrary: as EPA pointed 
out in the prepublication notice of the proposed revisions 
to the LCR, “[a]s a result of multiple Federal laws and 
regulations . . . the median concentration of lead in the 
blood of children aged 1 to 5 years dropped from 15 mi-
crograms per deciliter in 1976-1980 to 0.7 micrograms per 
deciliter in 2013-2014, a decrease of 95%.”34 We have more 
to do, to be sure, but we have made a very good start.

a good candidate for manufacture of water pipes is not 
absolute. When exposed to water with that is acidic or 
alkaline (i.e., with a pH lower or higher than neutral 7.0), 
corrosion will occur, and lead will leach from the pipes 
into the water.24 In fact, some historians have suggested 
that exposure to toxic lead from water pipes contributed 
to the decline and fall of the Roman Empire (most schol-
ars now disagree).25

Chloride (salt) in water can also cause corrosion. This 
is what happened in the infamous Flint, Michigan crisis. 
In 2014, that city changed the source of its water from the 
Detroit River to the Flint River, which had a high chlo-
ride content. The municipality failed to treat the water 
from the new source to reduce its corrosivity. Much of 
Flint’s old housing stock has lead service lines, and for 
several years the unsuspecting residents were exposed to 
dangerously high levels of lead in their drinking water.26 
City, State, and EPA officials delayed notification to the 
residents. Fifteen state and local officials—including the 
former director of the Michigan Department of Health 
and Human Services—were indicted on charges up to 
and including involuntary manslaughter. Seven pleaded 

guilty, and eight were awaiting trial, but to the shock of 
many in Flint and elsewhere, prosecutors decided to drop 
all charges in June 2019.27

Although Flint was an extreme situation, the problem 
is by no means unique to Flint; rather, it is commonplace 
in older communities where lead service lines are wide-
spread. If the drinking water is not properly treated to 
provide corrosion protection, lead will leach from the 
pipes into the water. In late 2018, a similar problem was 
identified in Newark, N.J. The city government took 
prompt action, including providing point-of-use filters to 
some 40,000 affected residents, and an accelerated lead 
service line replacement program.28 In August 2019, it 
was discovered that the filters might not be achieving 
the anticipated lead reduction in all cases. Newark, in 
cooperation with EPA and the New Jersey Department of 
Environmental Protection, carried out an intensive study 
of filter performance. The study, published in November 
2019, showed that filters were not reliably able to achieve 
the anticipated results when the water entering the filter 
exceeded 150 parts per billion (ppb), but that flushing the 
water for five minutes or more after an extended period 
of non-use was effective in reducing the influent lead 
concentrations, thus ensuring filter efficacy.29 

“The obvious solution to the persistent problems caused by lead service lines 
is to remove and replace them; this is effective, and eminently sensible,  

but not inexpensive.”30
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general discussion about the characteristics, uses and history of 
lead.
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4. See <https://en.wikipedia.org/wiki/Lead%E2%80%93acid_
battery>.
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While preemption has various meanings, the mod-
ern legal usage refers to the federal government’s con-
stitutional right to invalidate state law.3 Rooted in the 
Supremacy Clause, Article VI of the United States Con-
stitution, preemption establishes that federal law is the 
“supreme Law of the Land”4—meaning, states are bound 
by federal decrees. A common concern surrounding such 
notion has been states’ loss of autonomy.5 In other words, 
once the federal government decides to regulate a certain 
area of law, states are typically not permitted to impose 
contradictory directives. Because of this sovereignty is-
sue, “[t]here is a presumption against preemption in areas 
historically regulated by the states.”6

While some areas of law have been traditionally 
regulated by the states, such as the environmental field,7 
not all federal statutes supersede state law, and thus, 
federal and state standards might have the capability to 
operate in the same province.8 In the context of environ-
mental statutes, Congress has executed many uniform 
regulations since the 1970s, but has left some flexibility 
to the states to implement additional regulations in ways 
that reflect local particularities.9 For example, the Toxic 
Substances Control Act of 1976 (TSCA), for many years, 
allowed states to enact various laws regarding harmful 
chemicals as a result of the United States Environmental 
Protection Agency (EPA) facing difficulties regulating 
under TSCA’s principal provision.10 However, under the 
2016 Amendment to TSCA, states now face strict preemp-
tion provisions which could drastically affect efforts to 
regulate certain chemicals under existing and future state 
law.11

This article argues that states might be partially 
preempted from regulating PFAS under TSCA, and 
therefore, should focus on implementing corrective solu-

Over the past few decades, studies addressing the 
harms of PFAS have gradually progressed, and now sci-
entists believe increased exposure could lead to reproduc-
tive defects and a higher risk of cancer. Given the ampli-
fied concern surrounding these pervasive chemicals, 
states are proactively filing lawsuits on behalf of their 
citizens and enacting legislation to combat this nation-
wide contamination epidemic. However, given the 2016 
Amendment to the Toxic Substances Control Act of 1976, 
states looking to regulate the manufacturing or looking 
to ratify a statewide ban on the manufacturing of such 
chemicals may face preemption under actions taken by 
the United States Environmental Protection Agency.

This article focuses on the possible loss of state 
autonomy with regards to PFAS regulation. It addresses 
the issues states might face given the restrictive nature 
of the newly enacted preemption provisions of the Toxic 
Substances Control Act, while also examining the Act’s 
possible deficiencies. Ultimately, recognizing a need for 
creative solutions outside the scope of manufacturing 
regulations may provide the best solutions for states to 
combat these ubiquitous chemicals.

Introduction
We stand now where two roads diverge. 
But unlike the roads in Robert Frost’s 
familiar poem, they are not equally fair. 
The road we have long been traveling is 
deceptively easy, a smooth superhigh-
way on which we progress with great 
speed, but at its end lies disaster. The 
other fork of the road—the one “less 
traveled by”—offers our last, our only 
chance to reach a destination that assures 
the preservation of the earth.1

These words, immortalized in the mid-twentieth 
century to address the indiscriminate use of pesticides, 
ideologically correlate to another class of harmful chemi-
cals known as PFAS.2 While concern was surrounding 
pesticides in the 1900s, PFAS began lurking in the shad-
ows of large corporations, slowly proliferating into what 
eventually would be referred to as a nation-wide contami-
nation epidemic. Though still shrouded in some mystery, 
PFAS are no longer hidden from society and have been 
brought to the fore as a result of scientific evidence link-
ing increased chemical exposure to negative health con-
sequences. As such, states are making strides to regulate 
these pervasive chemicals, but face a potential obstacle: 
federal preemption.

Omnipresent Chemicals: TSCA Preemption in the Wake of 
PFAS Contamination
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tions, outside the scope of manufacturing regulations, in 
order to overcome preemption. A special emphasis will 
be placed on state and federal regulations surrounding 
perfluorooctanoic acid (PFOA) and perfluorooctanesul-
fonic acid (PFOS), the most commonly known PFAS.12 
Part II reviews the historical background and scientific 
properties of PFAS, examining specifically PFOA and 
PFOS, and will address why these chemicals are of con-
cern to states. Part III (1) provides a general overview of 
TSCA prior to the 2016 Amendment, (2) an overview of 
the new preemption provisions after its Amendment, and 
(3) an examination of whether the amended preemption 
provisions could result in a revival of the nondelegation 
doctrine. Part IV examines the EPA’s efforts to combat 
PFAS and whether the states might be in a period of 
preemption. Part V compares existing state measures 
regarding PFAS. Part VI examines (1) possible methods to 
avoid preemption, (2) alternatives to TSCA’s exceptions 
provision, and (3) other means to regulate PFAS while 
still complying with TSCA.

Overview of PFAS through a historical 
examination of PFOA and PFOS, the most 
commonly recognized PFAS

Scientific Properties and Historical Perspective

PFAS incorporate a large quantity of different chemi-
cals used for industrial purposes. From a technical stand-
point, such group of chemicals have been described as “a 
diverse class . . . characterised by a hydrophobic alkylated 
chain saturated with fluorine atoms, usually attached to a 
hydrophilic head.”13 More simply, the structure of PFAS, 
which has lipid properties and water-resistant properties, 
makes these substances ideal for commercial uses.14 Of 
the thousands of PFAS in existence, PFOA and PFOS are 
the two most well-known types, which materialized back 
in the mid-twentieth century.15

PFOA is a synthetic compound with a chain length 
of eight carbons and hence, is often referred to as “C8.”16 
The chemical “is used in the form of salts in the produc-
tion of fluoropolymers, which have special properties in 
manufacturing and industrial applications, such as fire 
resistance, and oil, stain, grease, and water repellence.”17 
PFOA is most commonly associated with Teflon,18 an-
other name for the human-made chemical PTFE.19 Known 
for its stability, Teflon has most commonly been used in 
pans and other cookware because of its non-stick coating 
capabilities.20 Teflon does not contain PFOA, but rather, 
PFOA is used to make Teflon and is a byproduct of Teflon 
production.21

PFOS is fairly similar to PFOA in that both chemicals 
contain eight carbons.22 The chemical is produced syn-
thetically from perfluorooctane sulfonyl fluoride (PFOSF), 
which is used for production of C8 compounds.23 PFOS 
substances have been manufactured for roughly five 
decades, and their unique properties are ideal for manu-

factured products such as firefighting foams24 and surface 
resistance or repellence to oils, water, and grease.25

Factors contributing to PFAS contamination began as 
early as 1938 when Dr. Roy J. Plunkett, a research chem-
ist, accidentally stumbled onto what is often referred to as 
“the miracle of Teflon.”26 The discovery was made during 
the early stages of Dr. Plunkett’s work with DuPont, an 
American conglomerate responsible for the development 
of numerous polymers throughout the twentieth centu-
ry.27 For years, and in order to produce Teflon, DuPont 
purchased PFOA from 3M, which had been the main 
corporation manufacturing the chemical since the 1940s.28

Around the same time that PFOA was making its 
way into the manufacturing process of various Teflon 
related products, PFOS became a key ingredient in stain 
repellants, such as Scotchgard.29 Similar to Dr. Plunkett’s 
accidental discovery, Patsy Sherman, a chemist for 3M, 
developed Scotchgard while trying to create a rubber that 
would not deteriorate from exposures to jet fuel.30 Sher-
man’s discovery lead to the first manufactured Scotch-
gard product, which contained PFOS.31

States continued concern over PFOA and PFOS 
Chemicals, and why regulation of additional PFAS is 
desired

Studies have shown that while DuPont and 3M 
continued to reap the benefits of their products that 
contained or used various PFAS, both companies began 
to accumulate information on the hazardous effects sur-
rounding PFOA and PFOS.32 Discovery of dangerous 
consequences from exposure to these chemicals began 
as early as the 1960s, finding that animals experienced 
adverse effects to PFOA and PFOS.33 By the 1970s, such 
chemicals were found to be present in the blood of 3M 
and DuPont workers.34 The most alarming realization, 
given the unknown consequences of human exposure at 
the time, was the presence of these chemicals in the blood 
of nearly every worker in facilities manufacturing PFAS.35 
As the years progressed, studies from these corporations 
showed that not only were company workers plagued 
with exposure to these chemicals, but animals, not tested 
in labs, had traces of the compounds in their blood as 
well.36 It became clear that PFAS were infecting surround-
ing environments (e.g., water and air) and was not con-
tained solely to the factories producing the chemicals.37

While some PFAS are no longer manufactured in the 
United States today, such as PFOA and PFOS, states still 
have an increasing concern over the health effects and 
environmental impacts caused from years of exposure.38 
PFAS are ubiquitous in the environment and human 
body, do not break down easily, and can accumulate over 
time.39 Specifically, these substances are found in the air, 
soil, and water.40 While the chemical break down is quick-
er in the air, PFAS do not break down at all once it enters 
the water and soil.41
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Individuals face exposure to PFAS through the air 
breathed and sometimes indoor contact from dust and 
household products.42 The most common form of expo-
sure comes from eating food and drinking water which 
contain these chemicals.43 While scientific studies contin-
ue, it is believed that PFAS may “affect growth, learning, 
and behavior of infants and older children, lower a wom-
an’s chance of getting pregnant, interfere with the body’s 
natural hormones, increase cholesterol levels, affect the 
immune system, [and] increase the risk of cancer.”44 Inter-
estingly enough, individuals throughout the world face 
these potential health risks, as studies show that nearly 
everyone has traces of the chemicals in their blood.45

Because of the continued concern over PFAS, states 
are taking two forms of action. The first involves numer-
ous states filing lawsuits against manufacturers of PFAS, 
such as DuPont and 3M.46 In particular, Minnesota47 and 
New York48 are two states asserting actions on behalf of 
their citizens, with Minnesota achieving a multimillion-
dollar settlement. Many consider these chemicals to be 
the “next PCB” because of the bioaccumulation affects 
and the realization that such chemicals will not leave the 
body.49 As a result, it is no surprise that litigation is being 
used as a remedial mechanism that will likely continue 
for many years to come.50

The second curative approach to the epidemic 
involves states enacting laws and promulgating regula-
tions to ban manufacturing.51 While states have a right 
to be concerned over these chemicals and hope to imple-
ment effective laws and regulations, the new provisions 
under TSCA might preempt such efforts.52 As a result, 
states must examine TSCA closely to determine whether 
a continuance or the establishment of certain statutes are 
viable options.53

Overview of the Toxic Substances Control Act

The Toxic Substances and Control Act of 1976

Congress adopted TSCA in 1976 in order to “prevent 
unreasonable risks of injury to health or the environment 
associated with manufacture, processing, distribution in 
commerce, use, or disposal of chemical substances.”54 
“TSCA promised to: (1) create an inventory of existing 
chemicals and require the premanufacture review of any 
chemical not included on this inventory; (2) require chem-
ical manufacturers and processors to develop data on the 
health and environmental effects of their chemicals; and 
(3) restrict or require labeling on chemicals that pres-
ent unreasonable risks.”55 Proponents of TSCA believed 
that the statute would avoid the need for further federal 
regulations.56 However, many scholars criticized TSCA 
for years, claiming that the EPA was unable to effectively 
utilize the statute for Congress’ intended purpose.57

Scholars identified three predominant gaps in U.S. 
chemical policy, resulting from TSCA’s weaknesses: a 
(1) data gap, (2) safety gap, and (3) technology gap.58 The 
alleged data gap was a product of not requiring produc-

ers to examine and divulge information on hazardous 
traits of chemicals to the government, public, or busi-
nesses that used said chemicals.59 This gap illustrates 
how companies, such as 3M and DuPont, avoided 
liability for their injection of PFAS into the environment 
for years. Distinguishably, the safety gap was premised 
on the idea that the EPA lacked legal tools to “identify, 
prioritize, and take action to mitigate potential health and 
environmental effects of hazardous chemicals.”60 Finally, 
the supposed technology gap relied on the notion that the 
government did not invest sufficiently in research, devel-
opment, and education.61 Because of these gaps and the 
EPA’s inability to review safety components, hundreds of 
dangerous chemicals entered the market.62

Another believed contributing factor to the origi-
nal TSCA’s failure was the landmark asbestos decision, 
Corrosion Proof Fittings v. EPA.63 Beginning in 1979, the 
EPA reviewed hundreds of asbestos studies and con-
ducted public meetings, resulting in an asbestos ban.64 
The Fifth Circuit ultimately vacated the asbestos ban 
promulgated by the EPA on both procedural and sub-
stantive grounds.65 Procedurally, the court concluded 
that the EPA failed to give the public sufficient notice.66 
Generally speaking, the EPA was required to “give notice 
as to its intended methodology while the public still 
has opportunity to analyze, comment, and influence 
the proceedings.”67 Substantively, the court concluded 
that the EPA failed to abide by TSCA’s less burdensome 
alternatives for addressing unreasonable risks, failed to 
determine alternatives to a complete ban, and failed to 
assess risks with potential substitutes.68 Because of the 
Fifth Circuit’s holding, legal commentators have viewed 
the original TSCA as imposing particularly high eviden-
tiary hurdles for EPA regulators to overcome.69 Some 
commentators have gone as far as saying that the decision 
inflicted the most damage to the EPA’s ability to regulate 
chemical substances.70 With the court’s remand of the 
asbestos ban, there seemed to be an assumption that the 
EPA might want to avoid rulemaking altogether in order 
to prevent another debacle like the asbestos ban.71

Although intended to create a healthier, safer en-
vironment for society, the original TSCA failed for 
numerous reasons. As such, Congress implemented a 
supposedly more effective act to correct these statutory 
weaknesses.72

The Toxic Substances and Control Act Amendment: 
Frank R. Lautenberg Chemical Safety for the 21st 
Century Act

In 2016, Congress enacted the Frank R. Lautenberg 
Chemical Safety for the 21st Century Act (LCSA), an 
amendment to the Toxic Substances and Control Act of 
1976.73 At its core, the Amendment was in response to 
TSCA being “woefully out of step with the best and latest 
science relating chemical exposures to human health.”74 
A driving motivation for the Amendment was to alleviate 
the EPA from a classic catch-22 situation, where the strict 
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of certain state laws. In regard to exceptions, LSCA does 
not preempt states from enacting or enforcing rules, 
standards of performance, risk evaluation, scientific 
assessment, or any other protection for public health or 
the environment, if such enactment falls within one of 
four categories: (1) adopted or authorized under a dif-
ferent federal law or approved by another federal law,94 
(2) implements reporting, monitoring, or other informa-
tion obligation for the chemicals not required by the EPA 
under any other federal law,95 (3) adopted under state 
law which relates to water quality, air quality, or waste 
treatment or disposal (subject to exceptions),96 or (4) is 
identical to the EPA’s requirement.97 However, the excep-
tion involving adopting regulations of chemicals under 
other state law imposes three limitations: (1) state action 
cannot impose restriction of manufacture, processing, dis-
tribution in commerce, or use of a chemical substance,98 
and (2) addresses the same hazardous issues as the EPA, 
but does not reach the same conclusion,99 or (3) would 
cause a violation of the EPA’s action under Section 2604 
(manufacturing and processing notices) or Section 2605 
(prioritization, risk evaluation, and regulation of chemical 
substances and mixtures).100

As noted, LSCA allows for the preservation of certain 
preexisting state laws and regulations.101 Specifically, 
state efforts taken prior to April 22, 2016, which prohibit 
or impede “manufacturing, processing, distribution in 
commerce, use, or disposal of a chemical substance” are 
not preempted.102 Additionally, any action taken pursu-
ant to a state law that was in effect on or prior to August 
31, 2003, is not preempted.103 For example, California’s 
Proposition 65, enacted in 1986,104 would be protected 
from preemption because of its ratification date.

Another significant change is the waivers provi-
sion.105 Prior to the 2016 amendment, TSCA could waive 
federal preemption under two situations: (1) the state 
or political subdivision requirement would not unduly 
burden interstate commerce, or (2) the state or political 
subdivision requirement would provide a significantly 
higher degree of protection from risks described in the 
section titled “Preemption.”106 Now, the waiver process 
has become more complex, resulting in discretionary and 
non-discretionary waivers.107

The discretionary provision permits the EPA to ex-
empt a statute, criminal penalty, or administrative action 
of a state or political subdivision108 from preemption only 
if the federal government makes several determinations: 
(1) compelling conditions (e.g., protection of health and 
environment) exist to grant the waiver;109 (2) complying 
with a proposed requirement of a state or political subdi-
vision would not “unduly burden interstate commerce” 
in the manufacturing, distribution in commerce, or use of 
a chemical substance;110 (3) complying would not result 
in a violation of any applicable federal laws;111 and (4) the 
proposed requirement of the state or political subdivision 
is consistent with paramount science, supported by stud-

standards of the original TSCA led to the testing of only a 
few hundred chemicals.75

Among the major revisions from LSCA is Section 18, 
which addresses preemption over state law.76 Prior to the 
amendment, though legally feasible, the original TSCA 
did not often trigger preemption.77 Now, preemption 
under LSCA has sparked major debate over whether it is 
too strict and ultimately prevents state autonomy given 
the abundance of state regulations.78

The revised Section 18 sets forth all-purpose condi-
tions for which states and political sectors are not permit-
ted to establish or continue the enforcement of statutes, 
administrative actions, or criminal penalties.79 LSCA 
provides that states can no longer establish or enforce the 
following: (1) development of information,80 (2) chemical 
substances found not to present an unreasonable risk or 
restriction,81 and (3) significant new use.82 Broadly speak-
ing, LSCA restrictions preclude state effort when the EPA 
proclaims a new rule that addresses identified risks posed 
by a chemical or determines, through a risk evaluation, 
that certain chemicals do not pose an unreasonable risk 
to the public.83 Additionally, such preemptive conditions 
do not occur until the “effective date of the applicable 
action described . . . by the Administrator.”84 However, if 
the EPA has failed to address a new chemical, states are 
not preempted unless, or until, the EPA takes the chemical 
under its existing authority.85

In addition to the three categories of preemptive 
measures listed above, Section 18 also hinders state effort 
through what is referred to as “pause preemption.”86 
Unlike other preemption provisions, pause preemption 
might only be temporary.87 This timing condition man-
dates when statutes, criminal penalties, or administrative 
actions cannot be enacted by states or political subdivi-
sions.88 Simply put, under 15 U.S.C. § 2617(b), no actions 
regarding a chemical may be established, “once the EPA 
defines the scope of a risk evaluation . . . and until the 
earlier of either: (1) the dead-line established under [15 
U.S.C. § 2605(b)(4)(G)] for completion of the risk evalu-
ation expires or (2) the date on which the EPA publishes 
the risk evaluation under TSCA [15 U.S.C. § 2605(b)(4)
(C)].”89 This provision is referred to as pause preemption 
because it provides a time frame for when states are pre-
empted from acting.90 It does not, however, prohibit state 
action while the EPA deliberates over whether a chemical 
might pose an unreasonable risk.91 The chemical must be 
designated as “a high-priority substance” to fall under 
pause preemption.92 Additionally, pause preemption will 
not occur when the EPA is “preparing risk evaluations for 
the initial batch of 10 Work Plan chemical substances,”93 
the first ten chemicals selected in 2016 to be evaluated 
under the new TSCA amendments.

While the implementation of LSCA came with strict 
preemption provisions, the amendment also created 
exceptions to preemption along with the preservation 
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a provision of the Clean Air Act (CAA), and addressed 
whether such provision violated the nondelegation doc-
trine.125 The lower court found that the statute provided 
too much discretion to the EPA to determine air quality 
standards.126 The Supreme Court reversed and affirmed 
in part finding that

[s]ection 109(b)(1) of the CAA, which to 
repeat we interpret as requiring the EPA 
to set air quality standard at a level that 
is “requisite”—that is, not lower than is 
necessary—to protect the public health 
with an adequate margin of safety, fits 
comfortably within the scope of discre-
tion permitted by our precedent.127

Though agreeing with the majority’s overall outcome 
on the issue, in his concurring opinion, Justice Clarence 
Thomas noted the potential for violation of the nondel-
egation doctrine with regard to congressional actions 
that appear to meet the intelligible doctrine test.128 Justice 
Thomas further opined that he was “not convinced that 
the intelligible principle doctrine serves to prevent all 
cessions of legislative power . . . there are cases in which 
the principle is intelligible and yet the significance of the 
delegated decision is simply too great for the decision to 
be called anything other than ‘legislative.’”129 To address 
his potential concern, Justice Thomas indicated that the 
Court should reexamine whether the “delegation of ju-
risprudence. . .strayed too far from our Founders’ under-
standing of separation of powers” at some later date.130

Whitman is just one of many cases where the Su-
preme Court upheld the delegation of power to federal 
regulators.131 Because of cases like Whitman, it is unlikely 
courts would find justification to invoke the nondelega-
tion doctrine in the context of TSCA.132 Congress avoids 
the invocation of the nondelegation doctrine if, instead of 
providing the EPA free rein to make law, it authorizes the 
regulators to flesh out details of law;133 thus, in doing so, 
Congress provides agencies vast discretionary authori-
ty.134

With the enactment of LSCA, Congress detailed its 
intent to protect the environment and individuals from 
potentially harmful manufactured chemicals.135 Addition-
ally, as described in Section B of Part III of this article, 
Congress specified preemption guidelines for the EPA 
to enforce upon the states. The preemption situations 
include, when the EPA has made a new development 
of information,136 when the EPA finds that chemical 
substances do present an unreasonable risk,137 or when 
the EPA promulgates a significant new use.138 As such, 
Congress did not empower the EPA to establish these re-
strictive preemption provisions, but rather, provided the 
guidelines for effectively limiting state action while the 
federal government conducts examinations of harmful 
chemicals. If Congress provided little guidance under the 
preemption statute and the EPA began to invoke federal 
preemption over states, such a situation might spark the 

ies conducted with “sound and objective practices,” and 
based on scientific evidence.112

With regard to the non-discretionary provision, the 
EPA is directed to exempt from the pause preemption 
provision113 a statute or administrative action that relates 
to the effect of exposure to chemical substances under 
conditions if the following is determined: (1) complying 
with a proposed requirement would not “unduly burden 
interstate commerce” with regard to manufacturing, pro-
cessing, distributing in commerce, or use of chemical sub-
stance; (2) complying with a proposed requirement would 
not cause a violation of a federal law, rule, or order; and 
(3) the State or political subdivision has concerns regard-
ing the chemical substance or use of the substance based 
on peer-reviewed science.114 Additionally, the EPA must 
waive pause preemption when a statute or proposed ad-
ministrative action, intending to prohibit or restrict “the 
manufacture, processing, distribution in commerce, or use 
of the chemical substance,” was enacted within 18 months 
after the EPA prioritized or published the scope of the risk 
evaluation for the chemical substance.115

Determinations of discretionary and non-discretion-
ary waivers must be made no later than 180 days and 
110 days, respectively, after the application for a waiver 
is submitted.116 When a decision by the EPA is not made 
within the 110 days for a non-discretionary waiver, the 
federal statute or administrative action that preempts 
states is considered non-existing, and the state or political 
subdivision will automatically receive a waiver.117

Constitutionality of LSCA

Though many believe that LSCA corrected numerous 
shortcomings of the original TSCA, overly strict preemp-
tive provisions have legislators and scholars concerned 
about the states’ ability to regulate chemicals.118 Because 
of the country’s increased concern over the restrictive 
nature of the new TSCA, an examination of whether the 
statute delegates too much power to the EPA is necessary.

Under the United States Constitution, Congress has 
the exclusive right to exercise federal legislative power.119 
The Constitution prohibits Congress from asserting such 
powers if it would exceed the scope of Article I.120 Ad-
ditionally, allocating legislative authority to the executive 
or judicial branches of government is prohibited under 
the nondelegation doctrine as such concept is “rooted 
in the principle of separation of powers that underlies 
our tripartite system of Government.”121 However, “[i]f 
Congress shall lay down by legislative act an intelligible 
principle to . . . the person or body authorized . . . such 
legislative action is not a forbidden delegation of legisla-
tive power.”122 This exception focuses on the degree of 
discretion Congress may entrust to the executive branch’s 
federal regulators.123

The Supreme Court addressed the question of power 
delegated to federal regulators in Whitman v. Am. Truck-
ing Ass’ns.124 In Whitman, the Supreme Court examined 
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which required manufacturers or importers to notify 
the EPA 90 days before manufacturing or importing the 
specified PFAS.149 Both SNURs from 2002 required a re-
view process by the EPA for any other use of the specific 
PFAS listed.150

In 2006, the EPA invited eight leading companies in 
the PFAS industry to join its stewardship program with 
two primary goals:

[1)] [to] commit to achieve, no later than 
2010, a 95 percent reduction, measured 
from a year 2000 baseline, in both facility 
emissions to all media of perfluorooc-
tanoic acid (PFOA), precursor chemi-
cals that can break down to PFOA, and 
related higher homologue chemicals, and 
product content levels of these chemicals. 
[2)] To commit to working toward elimi-
nation of these chemicals from emissions 
and products by 2015.151

EPA progress reports reflect that all eight companies 
met the two goals;152 some companies simply eliminated 
manufacturing uses of the chemicals, while others left 
the PFAS industry all together.153 Finally, in 2013, the EPA 
issued another SNUR requiring all companies that sold 

carpets to report uses of certain PFOA-related chemicals 
if the chemicals were in the manufacturing process or if 
the chemical would be used in imported carpets.154

With regard to current actions, in January 2015, the 
EPA proposed a SNUR that would require manufacturers 
and importers of PFOA and PFOA-related chemicals to 
notify the EPA at least 90 days before starting or resum-
ing use of these chemicals in products.155 Such notifica-
tion would provide the EPA time to evaluate the new use 
and take necessary actions to prohibit or limit activity.156 
Additionally, the EPA has enacted the New Chemicals 
Program where the review of potential substitutes to 
PFAS is conducted.157 This program requires testing 
consistent with TSCA provisions158 and “restricts uses 
pending development of an adequate understanding of 
the chemical’s fate and effects . . . and requires that the 
substitutes not be contaminated significantly with longer 
chain-length perfluorinated substances of concern.”159 
Companies that manufacture a new chemical for non-
exempt commercial purposes must notify the EPA under 
this program.160 If the chemical is listed on the TSCA 

Supreme Court to revive the nondelegation doctrine, as 
the EPA would effectively be establishing its own guide-
lines to minimize state action.

However, while it appears that Congress did not vio-
late the nondelegation doctrine, it is still possible that the 
TSCA preemption provisions impose a situation that is 
too great for “anything other than [the] ‘legislat[ure].’”139 
Environmental law is an area typically regulated by the 
states, since states have the potential to provide addition-
al resources to combat emerging problems.140 While the 
states traditionally have more regulatory power with re-
gard to environmental law, the nondelegation doctrine’s 
lack of use to invalidate a statute since the 1900s141 sug-
gests that Justice Thomas’ concern will not be addressed 
in the context of TSCA.

Federal Regulations of PFAS under TSCA

The EPA’s Regulatory Scheme of PFAS

While assistance from the judicial branch seems 
unlikely in providing a corrective solution to the preemp-
tion provisions, states may still have the ability to regu-
late PFAS without violating TSCA. Regulation of such 
chemicals will depend on whether the EPA has taken 
sufficient measures to trigger the preemption provi-
sions. Specifically, the EPA designating chemicals to be a 

“high-priority”142 or an “unreasonable risk”143 to society 
will indicate preemption. Additionally, state statutes that 
require the development of information that the EPA will 
have already produced under current TSCA provisions 
will be preempted.144 States can also be preempted when 
a state regulatory action contradicts a Significant New 
Use Rule (SNUR) promulgated by the EPA.145 Thus the 
question becomes: are the EPA’s actions to date enough to 
preempt state regulatory effort?

As previously addressed, PFAS have long been recog-
nized as chemicals found in manufactured goods, water 
supplies, and the air. Because these chemicals were found 
to be harmful to both the environment and individuals, 
the EPA has taken a variety of regulatory actions to ad-
dress the manufacturing of PFAS.146 Beginning in 2002, 
the EPA published various SNURs, including a require-
ment to notify the EPA before manufacturing or import-
ing certain PFAS which were part of the voluntary phase 
out by 3M.147 Chemicals that were highly technical, and 
could not be substituted, were allowed for limited use.148 
That same year, the EPA issued a SNUR for 75 PFAS, 

“As previously addressed, PFAS have long been recognized as chemicals found in 
manufactured goods, water supplies, and the air. Because these chemicals were 
found to be harmful to both the environment and individuals, the EPA has taken 

a variety of regulatory actions to address the manufacturing of PFAS.”146
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likely to produce the same information required’ under a 
TSCA Section 4, 5, or 6 rule, consent agreement, or order,” 
such state effort would be impermissible and preempted 
by federal law.176 Because the first portion of Section 18 
provides the potential for states to face preemption via 
three different provisions, an examination of all three is 
necessary.

First, while studies show that PFAS do pose harmful 
risks to health and the environment, testing is still neces-
sary to provide definitive answers.177 As a result, current 
state laws requiring a development of information would 
not “produce the same data” under Section 4, as no such 
data pursuant to section 4 exists—the federal government 
has not developed definitive statistics regarding PFAS. 
Second, Section 5, which deals with SNURs, will be ad-
dressed more specifically in the following paragraph, but 
it appears such section may be a problem. Third, Section 
6 requires the EPA to have taken risk management steps 
for states to be preempted.178 The EPA has not prioritized 
PFAS yet,179 which means the risk management process 
has yet to begin.180 As a result, until the EPA designates 
PFAS as not an unreasonable risk or promulgates a rule 
addressing the identified risks posed, states are not 
preempted from enacting laws to regulate PFAS under 
Section 6.

The third portion of Section 18, “Significant New 
Use,”181 is the likely source for current state preemption. 
As discussed, the EPA proposed a SNUR in 2015 that 
would require manufacturers and importers of PFOA and 
PFOA-related chemicals to notify the EPA at least ninety 
days before starting or resuming use of these chemicals 
in products.182 This proposal has not been enacted yet 
as the EPA is currently working on a re-proposal that 
requires both compliance with requirements of TSCA and 
an analysis of public commentary.183 If this proposal goes 
through, it could put certain state regulation at risk of 
preemption. Specifically, states that have initiated, or are 
in the process of enacting complete bans on PFAS, could 
be in direct conflict with this SNUR if the EPA permits 
certain types of PFAS to be reintroduced to the manufac-
turing process.

Though the 2015 SNUR could be a problem, states 
currently must examine prior SNURs, starting from 2002. 
SNURs ranging from 2002 through 2013 require parties 
to notify the EPA for the reasons of future manufactur-
ing and future importing of certain PFAS.184 However, 
these SNURs do not encompass every PFAS. As such, 
states that enact complete bans on PFAS would likely face 
preemption for the particular PFAS listed in the SNURs 
ranging from 2002 through 2013185 because a complete 
ban would mean those specified PFAS would not have 
the option for potential future use; thus, a complete 
ban would be in direct conflict with the SNURs. Under 
SNURs from 2002 to 2013, the EPA could allow speci-
fied PFAS to be reintroduced into the manufacturing and 
importation process. Therefore, it appears that states are 

inventory, the substance is not considered new, but rather 
existing;161 therefore, no submission to the EPA would be 
necessary.162

Most recently, on February 14, 2019, the EPA released 
the first ever nationwide PFAS Action Plan.163 One of the 
EPA’s major proposals is to issue a regulatory determina-
tion which would potentially result in a new Maximum 
Contaminant Level (MCL) for PFOA and PFOS under 
the Safe Drinking Water Act.164 Additionally, the EPA 
plans to revisit the 2015 SNUR proposal after consider-
ing public comments recently submitted,165 as well as 
designate PFOA and PFOS as hazardous substances.166 
Though historic in nature and seemingly progressive at 
first glance, many states believe the EPA’s Action Plan 
is not addressing the continued concerns of PFAS at a 
swift enough pace.167 As a result, states that desire a more 
proactive approach to combatting PFAS must determine 
whether the EPA’s actions sufficiently trigger preemption 
under TSCA.

Are states preempted from enacting regulations?

In light of the EPA’s regulatory practices with PFAS, 
states face the question of whether they may regulate 
these chemicals or whether federal action preempts their 
efforts. Based on the EPA’s actions discussed in Section 
A of Part III of this article, states may very well be facing 
preemptive measures.

Of the two main categories, pause preemption ap-
pears to be the most straightforward. In order to invoke 
pause preemption, the EPA must initiate a risk evaluation 
process to appraise the safety of an existing chemical.168 
The first step in the risk evaluation process is prioritizing 
an existing chemical.169 Though the EPA has made several 
strides in regulating PFAS over the years, such chemicals 
are on a should prioritize list.170 In other words, the EPA 
has not officially started the risk evaluation process that 
would place states in a pause preemption period. Even 
if pause preemption was initiated, some states could 
still regulate PFAS if a pre-existing law was in existence 
within a specified time period (e.g., California).171

Overcoming the pause preemption hurdle is not 
as steep as the three provisions listed under Section 
18.172 The second portion of Section 18, “Chemical 
substances found not to present an unreasonable risk 
or restricted,”173 does not seem to be at issue regarding 
PFAS. As mentioned, even though the EPA has taken 
numerous steps to eliminate the manufacturing of some 
PFAS, there is no indication that PFAS have been desig-
nated as posing an unreasonable risk of injury to health 
or the environment, and further, no formal risk evaluation 
has been undertaken.174

However, where states face the greatest hurdle lies 
within the first portion of Section 18, “Development of 
Information.”175 Under the first portion of Section 18, if 
“[a] statute or administrative action that would require 
the ‘development of information’ that is ‘reasonably 
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California added two specific types, PFOS and PFOA, to 
Proposition 65’s list of chemicals known to cause repro-
ductive toxicity.189 Since the chemicals were added to this 
list, “companies doing business in California with 10 or 
more employees will be required to provide a ‘clear and 
reasonable’ warning before knowingly and intentionally 
exposing anyone to PFOA or PFOS.”190 Even more pres-
sure will fall on companies that are unable to prove the 
need for these chemicals as they will face damaging legal 
consequences. For instance, civil penalties for the use of 
these substances can reach as high as $2,500 per violation 
each day.191 Companies that use these PFAS regularly for 
manufacturing purposes could be looking at upwards of 
a million dollars for one year if only one violation occurs 
each day.192 Due to the legal risks associated with PFAS in 
the manufacturing process, businesses are recommended 
to examine the amount of PFAS exposure their products 
encounter regularly and transition to PFAS-free equip-
ment and supplies.193

Even though it appears the EPA triggers preemption 
under TSCA, various implementations from California 
to date will not be disturbed. As previously addressed, 
California is safe from nearly all preemption under TSCA 
as long as PFAS regulation is brought under Proposition 
65. For instance, California properly noted that PFOS 
and PFOA chemicals were added to the Proposition 65 
list because of the known reproductive defects. Proposi-

partially preempted—states likely cannot regulate PFAS 
listed in SNURs ranging from 2002 through 2013.

Comparison of state law and whether there 
should be a concern of facing TSCA’s preemption 
provisions in the future.

Although it appears the EPA has initiated enough 
regulation to partially preempt governing actions, states 
should be mindful of the possibility that preemption 
could eventually completely hinder future regulatory 
efforts. As previously discussed, LSCA implemented 
provisions that exempt certain state actions from federal 
preemption, if such actions meet specific dates.186 When 
LSCA was enacted, consideration was given to certain 
states, such as California, in order to preserve existing 
legislation that had played important roles in chemical 
regulations. However, some states, such as West Virginia, 
may face difficulties now and in the future.

California

California’s Proposition 65, officially known as the 
Safe Drinking Water and Toxic Enforcement Act of 1986, 
is one of a few grandfathered state laws protected from 
TSCA preemption.187 The California law, in part, was 
enacted to safeguard the state’s drinking water from 
chemicals known to have various negative consequences, 
including birth and reproductive defects and cancer.188 
Because of the ubiquitous and persistent nature of PFAS, 
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tion 65 was specifically enacted to regulate chemicals that 
have reproductive consequences194 and therefore, any 
regulation of at least PFOS and PFOA would fall within 
the scope of the legislative act. Since California enacted 
this legislation prior to August 31, 2003,195 the State has 
created a safe haven for most future regulations involv-
ing PFAS. However, if California wants to regulate PFAS 
other than PFOA and PFOS, the State should individually 
list these additional chemicals under Proposition 65.

West Virginia

While California is merely one of numerous states 
already addressing PFAS contamination,196 other states, 
which might enact new state regulations or rely on cur-
rent state regulations to combat PFAS, may be unable to 
avoid preemption under TSCA. Specifically, West Vir-
ginia could fall within the category of unprotected states 
susceptible to preemption. Typically, West Virginia is not 
known for being a green state, and has few implemented 
environmental protections.197 Fewer protections might 
leave West Virginia vulnerable to TSCA’s strict preemp-
tion provisions.

Following the EPA’s lifetime advisory warning of 
certain PFAS, West Virginia’s Bureau for Public Health 
published an announcement regarding health concerns.198 
Other than the publication addressing the EPA’s advisory, 
West Virginia has yet to employ corrective solutions to 
PFAS problems, even though the state is one of the most 
affected by PFAS contamination.199 As such, it would 
appear that if West Virginia were to initiate a state effort 
addressing PFAS, it could be preempted.200 The compli-
cated issue to consider is whether West Virginia would be 
able to regulate PFAS under an existing law enacted prior 
to August 31, 2003.201 The answer is uncertain. Assuming 
that West Virginia relies on its Hazardous Waste Manage-
ment Act,202 the state could address the management of 
chemicals and possible hazardous products which might 
be of concern.203 However, while the statute purports to 
maintain public health and safety to the environment, it 
appears to focus more on the management of hazardous 
wastes or chemicals, with minimal attention devoted to 
the manufacturing process.204

Given the broad nature of the statute, it is difficult 
to provide a definitive answer as to whether the state’s 
reliance on the Hazardous Waste Management Act is suf-
ficient to withstand preemption; the question becomes, 
are the words “manufacturing” and “management” 
synonymous? If manufacturing and management are 
indistinguishable, or if the statute is deemed sufficient 
with regard to manufacturing regulation, West Virginia 
could likely avoid preemption under its Hazardous Waste 
Management Act so long as PFAS regulation is listed 
under the Act, similar to California’s listing of certain 
PFAS under Proposition 65. Although, since West Virginia 
has not addressed PFAS concerns, it could be reasonably 
found that the Hazardous Waste Management Act is not 
meant for the regulation of such chemicals. Consequently, 

West Virginia might be a preempted state without an 
escape avenue.

Corrective Solutions to Impending Preemption

TSCA Exceptions and Waivers

As previously addressed in Part II of this article, 
LSCA carved out protections from preemption in the 
form of exceptions and waivers. Unfortunately, neither 
appears to provide adequate solutions to the restrictive 
nature of TSCA. As such, states should be aware of nu-
ances surrounding these provisions.

Under TSCA, states are not preempted: (1) if a 
regulation is adopted pursuant to another federal law; 
(2) if a regulation provides for monitoring or reporting 
not required by the EPA; or (3) if a regulation is adopted 
pursuant to a state water, air, or waste treatment law.205 
However, option three is limited to the extent that it does 
not impose restrictions on manufacturing, processing, 
distribution in commerce, or use of a chemical substance, 
and either (a) addresses the same hazardous issues as 
the EPA, but does not reach the same conclusion, or 
(b) would cause the EPA to violate other portions of the 
statute.206

Option one and two do not require much attention or 
analysis. TSCA is the main federal regulation concerning 
the manufacturing and distribution of certain chemicals. 
As such, it is unlikely other federal manufacturing laws 
would provide stricter provisions for PFAS that can com-
pete with state actions looking to completely ban PFAS. 
Similarly, with option two, it is unlikely a state will re-
quire monitoring different from the EPA, as the EPA tends 
to look to states for guidance in order to understand 
health effects associated with hazardous chemicals.207 As 
such, whatever standards states establish will likely be on 
point with the federal government once the EPA initiates 
additional PFAS protections.

Option three poses a solution to regulating chemicals, 
but may also prove unavailing. Regulating through other 
means (i.e., water laws), discussed in the next section, 
would be a positive solution to preemption. However, 
under the TSCA provision, it would mean adopting 
water, air, or waste disposal treatment laws that would 
effectively reduce the manufacturing of PFAS.208 Regulat-
ing through other state laws is challenging as the TSCA 
provision has limitations, particularly that the state air, 
water, or waste disposal law cannot restrict manufactur-
ing.209

If states are facing preemption under TSCA, the 
overarching issue must be the manufacturing with or 
manufacturing of a certain chemical, as the purpose of 
TSCA’s enactment was to “prevent unreasonable risks of 
injury to health or the environment associated with the 
manufacture, processing, distribution in commerce, use, 
or disposal of chemicals substances.”210 Consequently, it 
would not matter that states rely on other laws to reduce 
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briefly in the preceding section, TSCA exceptions pose an 
interesting solution to regulating chemicals: regulation 
through water laws. The problem again with regulating 
chemicals through other means is that such regulation 
cannot limit manufacturing, processing, distribution in 
commerce, use or disposal of chemicals substances.219 A 
method of bypassing those restrictions would be to not 
regulate manufacturing, but rather use state water laws to 
regulate water systems and operators. Water systems and 
operators have no impact on the manufacturing of PFAS, 
but rather, can assist in the purification process of water 
supplies contaminated with PFAS.

Additionally, the EPA has established very limited 
water guidelines, which means states have flexibility 
when it comes to regulating water systems and operators, 
so long as the regulations do not contradict section 15 
U.S.C. § 2617(d)(1)(A). Currently, the EPA has only pro-

vided a health advisory maxi-
mum contamination level of 
seventy parts per trillion.220 
However, EPA health adviso-
ries are both non-enforceable 
and solely provide technical 
guidance to states and public 
health officials with regard 
to potential health effects.221 
Some states have adopted 
the EPA’s advisory222 while 
others, such as New Jersey, 
have taken more aggressive 
measures to ensure the safety 
of its citizens and the envi-
ronment.223

States like New York are at the forefront of combat-
ting PFAS, and such actions may provide guidance to 
other states. Particularly, in 2016, Governor Cuomo cre-
ated the Water Quality Rapid Response Team to investi-
gate water contamination across New York and to take 
remedial actions to address drinking water issues across 
the state.224 In 2017, Governor Cuomo enacted the Clean 
Water Infrastructure Act, which put $2.5 billion towards 
enhancing New York’s efforts.225 The Act will provide 
support to help communities upgrade drinking water 
and wastewater infrastructures with modern filtration 
systems and connect contaminated private water wells to 
regulated public systems.226 Such measures can hopefully 
sieve out PFAS or at least minimize the amount of PFAS 
getting through the filtration systems. While New York’s 
actions appear costly, it is a possible option to avoid pre-
emption under TSCA. These regulations do not appear to 
imply any sort of limitation on manufacturing and would 
therefore likely be immune from a preemption challenge.

Conclusion
The ubiquitous nature of PFAS has resulted in coun-

try-wide contamination. States are currently taking steps 
to minimize human exposure and reduce the quantity 

the manufacturing of PFAS, because those laws would vi-
olate 15 U.S.C. § 2617(d)(1)(A)(iii)(I). Even if an argument 
could be made that the manufacturing itself would not be 
affected, regulations under other laws would still likely 
violate 15 U.S.C. § 2617(d)(1)(A)(iii)(I) as (1) the process-
ing of a product and (2) the use of the chemical substance 
would be restricted.211 Additionally, if states were to rely 
on other authority (water, air, or waste disposal), it could 
not restrict distribution in commerce. Distribution in com-
merce means “trade, traffic, transportation, or other com-
merce (1) between a place in a State and any place outside 
of such State, or (2) which affects trade, traffic, transpor-
tation, or commerce between a place in a State and any 
place outside of such State.”212 In essence, if states rely 
on other laws, which would likely be more restrictive on 
PFAS use, distribution in commerce would clearly be af-
fected as those states would probably not allow any prod-
ucts manufactured with PFAS to be distributed within 
state borders. Therefore, the 
exceptions provision of TSCA 
is not an effective solution to 
avoiding preemptive mea-
sures.213

In addition to exceptions, 
states have the ability to 
obtain a waiver. Waivers, too, 
are ineffective solutions for 
states because both discre-
tionary and non-discretionary 
waivers cannot impose an 
undue burden on interstate 
commerce.214 In United States 
v. Lopez, the Supreme Court 
found that interstate com-
merce is affected by commercial activity.215 Unlike Lopez, 
where the mere possession of a handgun was found to 
not affect interstate commerce,216 it would be difficult 
to argue that providing states with waivers, which limit 
the manufacturing of PFAS, would not have some sort of 
effect on interstate commerce. PFAS are used to manu-
facture various products, such as stain repellants217 and 
carpets.218 These are items meant to be distributed in 
commerce. If states want to reduce or eliminate the use 
of PFAS through a waiver from the federal government, 
manufacturing would be greatly limited and could result 
in a product not making its way to the market. As a result, 
a waiver under TSCA, which in the context of PFAS 
would allow states to reduce or limit use of the chemi-
cals during the manufacturing process, could impose an 
undue burden on interstate commerce.

Regulation through Water Provisions

Because the exceptions and waivers under TSCA 
do not appear as workable escapes from preemption, 
states should focus less on regulating the manufacturing 
of PFAS and emphasize corrective solutions to limit the 
levels of these chemicals in water supplies. As addressed 

“Because the exceptions and waivers 
under TSCA do not appear as 

workable escapes from preemption, 
states should focus less on regulating 

the manufacturing of PFAS and 
emphasize corrective solutions to limit 

the levels of these chemicals 
in water supplies.”
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overnight because its water contained levels above 70 
ppt. High levels of PFAS compounds were then found 
in its Washington Lake reservoir, caused by discharges 
of fire-fighting foam into the watershed, which leads 
directly into the reservoir from the Stewart Air National 
Guard Base and Stewart International Airport owned by 
the state. The City of Newburgh remains unable to use 
its reservoir and has been pulled into the nationwide 
Multidistrict Litigation In Re: Aqueous Film-Forming Foams 
Products Liability Litigation, MDL No. 2873, being handled 
by the Charleston South Carolina District Court, despite 
having distinct remediation claims from all of the other 
plaintiffs, who are only suing PFAS manufacturers for 
products liability. 

Around this same time, in late 2016, NYSDEC also 
lost the completely unrelated case In re FMC Corp. v. New 
York State Dept. of Envtl. Conservation, 143 A.D.3d 112 (N.Y. 
App. Div. 2016). There, the Third Department Appellate 
Division essentially ruled that NYSDEC did not have 
authority to take over a cleanup of an off-site school prop-
erty because FMC still had an interim status permit and 
was entitled to a hearing on NYSDEC’s selected remedy. 
After losing this case, NYSDEC was on a mission to re-
store its power regarding off-site remediation issues.

Clean Water Infrastructure Act—April 2017
The Hoosick Falls and Newburgh cases, coupled 

with the loss of the FMC case, prompted the NYSDEC 
to encourage the New York State legislature to rapidly 
adopt into law the Clean Water Infrastructure Act (CWIA) 
in mid-April 2017, after little to no debate. Just slightly 
before the passage of this new law, on March 3, 2017, 
NYSDEC filed a Notice of Adoption for amendments to 
the New York Codes, Rules, & Regulations, title 6, Part 
597 (N.Y.C.R.R.), Hazardous Substances Identification, 

Between February 2019 and the present, the New 
York State Department of Environmental Conservation 
(NYSDEC) issued four guidance documents on the spe-
cial sampling protocols environmental consultants and 
laboratories must follow to obtain emerging contaminants 
data for 21 per- and polyfluoroalkyl substances (PFAS) 
compounds and 1,4-dioxane, with each new guidance 
document updating the last version. Just when geology 
has been recognized as a profession in New York,1 emerg-
ing contaminants sampling not only creates an entirely 
new pathway of liability for consultants and their clients 
because guidance documents and protocols are changing 
every few months, but now requires geologists and quali-
fied environmental professionals to wear a cotton linen 
wardrobe washed more than five times to remove PFAS 
containing Scotch Guard coating (which are likely washed 
in laundry detergent products that contain PFAS) before 
they can go into the field to take samples. Despite the 
volatility of the NYSDEC continually changing policies, 
NYSDEC pressed forward when remedial parties asked 
why they were being required to sample for compounds 
for which there are no cleanup standards, and which are 
prevalent on our clothes, in our household soaps, and in 
the coating on our pots and pans. This article will sum-
marize the ever-changing policies surrounding emerging 
contaminant sampling, and then explore the NYSDEC 
and New York State Department of Health (NYSDOH) 
plan to develop cleanup standards and require remedia-
tion of emerging contaminants.  

How Did We Get Here?
In 2009, the United States Environmental Protection 

Agency (EPA) issued Provisional Health Advisories “to 
assess potential risk from exposure to PFOS and PFOA 
through drinking water,” setting provisional health ad-
visory levels of 200 parts per trillion (ppt) for PFOS and 
400 ppt for PFOA (“Provisional Levels”), but no sampling 
was required until 2012.2 

Shortly after drinking water sampling commenced, 
the significance of these compounds in drinking water 
above these initial Provisional Levels became apparent. 
The initial New York PFAS case was in Hoosick Falls, 
New York, where PFOA contaminated the town’s water 
supply. Next was the City of Newburgh, New York’s wa-
ter supply. Newburgh proactively sampled its own drink-
ing water and found levels under the Provisional Levels. 
But later, after May 19, 2016, when EPA lowered these 
levels and issued a lifetime health advisory of 70 ppt for 
long-term exposure to PFOA and PFOS in drinking water, 
Newburgh’s drinking water supply became contaminated 
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Release Prohibition, and Release Reporting, which final-
ized the:

(1)  addition of perfluorooctanoic acid (PFOA-acid, 
Chemical Abstracts Service (CAS) No. 335-67-1), 
ammonium perfluorooctanoate (PFOA-salt, CAS 
No. 3825-26-1), perfluorooctane sulfonic acid 
(PFOS-acid, CAS No. 1763-23-1), and perfluorooc-
tane sulfonate (PFOS-salt, CAS No. 2795-39-3) to 
the list of hazardous substances at 6 NYCRR § 
597.3; and

(2)  prohibited the use of firefighting foam that may 
contain PFOA-acid, PFOA-salt, PFOS-acid or 
PFOS-salt for training but continuing to allow 
foams containing these substances to fight fires.

Many new sections of law were created by the 
CWIA, including: New York Environmental Conserva-
tion Law (ECL) §§ 3–0315 (funding a GIS data system); 
§§ 15–3301-3305 (creating Source Water Protection 
Projects provisions, which provide NYSDEC with new 
Land Acquisition powers); §§ 27–1201-1211 (creating 
mitigation and remediation of certain solid waste sites 
and drinking water contamination provisions); New 
York Public Health Law § 1112 (creating Emerging Con-
taminant Monitoring); § 1113 (creating a Drinking Water 
Quality Council); § 1114 (providing for a Lead Service 
Line Replacement Grant program); § 1285–s (creating 
a intermunicipal water infrastructure grants program); 
§ 1285–t (providing water infrastructure emergency 
financial assistance); § 1285–u (creating a septic system 
replacement fund); New York State Finance law § 97–b 
(creating a hazardous waste remedial revolving loan 
fund); and New York Soil & Water Conservation District 
Law § 11–b (enabling costs to be incurred for various 
projects and conservation easements). 

The CWIA was adopted in three parts:

• Part M, Emerging Contaminant Monitoring – Pub-
lic Health Law § 1112.

• Part R, Drinking Water Quality Council – Public 
Health Law § 1113.

• Part T, Clean Water Infrastructure Act – which 
included all of the other provisions of law listed 
above.

The CWIA created a fund of $2.5 billion aimed at:

• Helping municipalities upgrade their drinking and 
wastewater treatment facilities,

• Helping homeowners improve their septic systems, 
and

• Enabling land trusts to purchase watersheds, re-
mediate solid waste sites, mitigate drinking water 
contamination and help farmers comply with 
Department regulations.

A.   Part M, Emerging Contaminant Monitoring—
Public Health Law § 1112

This Section of the CWIA defines “Emerging con-
taminants” as “any physical, chemical, microbiological or 
radiological substance listed as an emerging contaminant 
pursuant subdivision 3.”3

Subdivision 3 explains that the Commissioner of 
Health shall promulgate regulations to identify and list 
as an “emerging contaminant” substances that meet the 
following criteria:

• are not subject to any other substance-specific 
drinking water regulation of NYSDOH that estab-
lishes a maximum contaminant level, maximum 
residual disinfectant level, or action level;

• are known or anticipated to occur in public water 
systems; and

• because of their quantity, concentration, or physi-
cal, chemical or infectious characteristics, may 
cause physical injury or illness, or otherwise pose a 
potential hazard to human health when present in 
drinking water.

This is a very broad definition, which can greatly ex-
pand over time because there are several thousand PFAS 
compounds. 

B.   Part R, Drinking Water Quality Council—Public 
Health Law § 1113

The Drinking Water Quality Council, which includes 
12 members, is tasked with developing a list of emerging 
contaminants for the NYSDOH to consider, develop well 
testing material for private homes, and work with other 
state agencies to oversee the pursuit of parties responsible 
for the contamination. The 12 members include:

• DOH Commissioner Health or designee (Chair); 

• NYSDEC Commissioner designee;

• NYSDEC designee with expertise in water resources;

• NYSDOH designee with expertise in drinking water;

• four Governor-appointed designees who represent 
water purveyors, expertise in toxicology/health 
risk assessment, microbiology, and environmental 
engineering; and 

• four Assembly and Senate-appointed designees, 
two representing water purveyors, and two with 
expertise in toxicology/health risk assessment. 

On December 18, 2018, the Council adopted “the 
nation’s most protective maximum contaminant levels”4 
(MCLs) for PFOA, PFOS, and 1,4-dioxane. Specifically, 
the Council recommended MCLs of 10 ppt for PFOA, 10 
ppt for PFOS, and an MCL of 1 part per billion (ppb) for 
1,4-dioxane.5 
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C.  PART T, Clean Water Infrastructure Act 

The final part of the CWIA has two new ECL titles:

• ECL Article 15, Title 33—This new section of law 
authorizes NYSDEC to provide state assistance 
to municipalities, not-for-profit corporations, and 
soil and water conservation districts to undertake 
land acquisition projects for source water protec-
tion. However, it is important to note that state 
assistance may not be provided to fund any land 
acquisition project that is undertaken by eminent 
domain, unless such process is undertaken with a 
willing seller. NYSDEC is supposed to give priority 
to projects that protect or recharge drinking water 
sources and watersheds, including riparian buf-
fers and wetlands, and shall promote an equitable 
regional distribution of funds by evaluating the 
project’s contribution to the protection of drinking 
water supplies; the presence of a water assess-
ment/protection plan or other similar plan; and 
financial need or hardship.

• ECL Article 27, Title 12—This new section of law 
in ECL §§ 27–1201-1211, called “Mitigation and 
remediation of certain solid waste sites and drink-
ing water contamination,” is the most significant 
new section of law for environmental practitioners 
because it essentially provides NYSDEC with 
new, extremely broad “Superfund” powers while 
providing site owners with extremely limited to no 
due process rights.   

Title 12 includes new definitions for contaminant, con-
tamination, drinking water contamination site, mitigation, 
solid waste site, and solid waste management facility:

• “Contaminant” means emerging contaminants 
pursuant to section PSL § 1112, and, for solid waste 
sites, shall include parameters identified in regula-
tions required to be tested by landfills to ensure the 
protection of groundwater quality.

• “Contamination” or “contaminated” means the 
presence of a contaminant in any environmental 
media, including soil, surface water, or groundwa-
ter, sufficient to cause or substantially contribute to 
an exceedance of standards, criteria, and guidance 
values established by the department or drinking 
water standards, including maximum contami-
nant levels, notification levels, maximum residual 
disinfectant levels or action levels established by 
NYSDOH.

• “Drinking water contamination site” means any 
area or site that is causing or substantially contrib-
uting to the contamination of one or more public 
drinking water supplies.

• “Mitigation” means the investigation, sampling, 
management, or treatment of a solid waste site 
or drinking water contamination site required to 

ensure the availability of safe drinking water, in-
cluding public water systems and individual onsite 
water supply systems necessary to meet standards, 
criteria, and guidance values established by the 
Department or drinking water standards, including 
maximum contaminant levels, notification levels, 
maximum residual disinfectant levels, or action 
levels established by NYSDOH that can be success-
fully carried out with available, implementable and 
cost-effective technology. “Mitigation” activities 
include, but are not limited to, the installation of 
drinking water treatment systems, the provision 
of alternative water supplies, or repair of a landfill 
cap. “Mitigation” does not mean remediation.

• “Solid waste site” means a site where (a) NYSDEC 
has a reasonable basis to suspect that the illegal dis-
posal of solid waste occurred or, (b) a court of com-
petent jurisdiction has determined that an illegal 
disposal of solid waste occurred, or (c) NYSDEC 
knows or has a reasonable basis to suspect that an 
inactive solid waste management facility, which 
does not have a current monitoring program, is 
impacting or contaminating one or more drinking 
water supplies. Solid waste site shall not include 
a site which is currently subject to investigation or 
remediation pursuant to title thirteen or fourteen 
of this article or any site which completed such 
programs and was either delisted by or received a 
certificate of completion from the department.

ECL § 27-1203, entitled “Mitigation and remediation 
of solid waste sites,” authorizes NYSDEC to conduct 
preliminary investigations to determine if a solid waste 
site is causing or substantially contributing to imminent 
or documented drinking water source contamination. 
Where NYSDEC has determined through a preliminary 
investigation that a solid waste site is causing or substan-
tially contributing to contamination of a public drinking 
water supply, NYSDEC may mitigate and remediate a 
solid waste site or area to ensure that drinking water 
meets applicable standards. To conduct mitigation and 
remediation of a solid waste site, NYSDEC shall have the 
following authorization:

• NYSDEC shall have the authority to enter all solid 
waste sites for the purpose of preliminary investi-
gation, mitigation and remediation;

• Where NYSDEC has determined through a prelimi-
nary investigation that a solid waste site is causing 
or substantially contributing to contamination of a 
public drinking water supply:

– The owner or operator of a solid waste site 
shall cooperate with any and all remedial 
measures deemed necessary; 

– Remedial measures shall be conducted in 
conjunction with NYSDOH;
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substantially contributing to the contamination of 
drinking water, two days’ written notice shall be 
sufficient.

The NYSDEC Commissioner may order, after notice 
and opportunity for a hearing, the owner and/or opera-
tor and/or any person responsible for such contamina-
tion to:

• undertake all reasonable and necessary mitigation 
and remediation, as approved by DOH, to ensure 
that drinking water meets applicable standards, 
including maximum contaminant levels, notifica-
tion levels, maximum residual disinfectant levels, 
or action levels established by DOH, and 

• employ feasible measures that can be successfully 
carried out with available, implementable and 
cost-effective technology, subject to DEC and DOH 
approval of the department, and 

• to implement such program within reasonable time 
limits specified in the order.

While a very short opportunity for a hearing is 
provided, NYSDEC staff have upfront subpoena powers, 
which allows immediate access to all records and witness 
testimony: 

• DEC can enter all properties served by the public 
water system, any individual onsite water sup-
ply systems impacted by the contamination, and 
any land and any surface or underground water 
sources impacted by the contamination. 

• DEC shall have access to copy all books, papers, 
documents and records pertinent to an ongoing 
investigation of drinking water contamination.

• Staff can sign and issue subpoenas in the name of 
the Department requiring the production of books, 
papers, documents and other records and may take 
testimony by depositions under oath of any person 
relating to the ongoing investigation of a drinking 
water contamination identified in this title. 

The polluter ultimately pays the bill once NYSDEC 
gathers substantial evidence that the drinking water 
contamination site is causing or substantially contributing 
to drinking water contamination. NYSDEC can charge 
the drinking water response account, and then recover 
the money from any responsible person in any action or 
proceeding brought pursuant to the state finance law, this 
title, other state or federal statute, or common law if the 
person so authorized in writing is an employee, agent, 
consultant, or contractor of a responsible person acting at 
the direction of the department. In exchange for needed 
water infrastructure project dollars throughout the state, 
municipalities may find themselves paying more than 
they receive when the initial CWIA grant money runs out, 
after being named responsible parties in PFAS or 1,4-di-
oxane Superfund cases.

– The remedial goal is to ensure that drinking 
water meets applicable standards, including 
maximum contaminant levels, notification 
levels, maximum residual disinfectant levels, 
or action levels established by NYSDOH; and 

– If NYSDEC or NYSDOH determines that a 
solid waste site poses a significant threat to 
the public health or environment due to haz-
ardous waste, the NYSDEC shall refer the site 
to the Superfund Program.

ECL § 27-1205, entitled “Mitigation of Contaminants 
in Drinking Water,” NYSDEC and NYSDOH may under-
take all reasonable and necessary additional mitigation 
measures to ensure that drinking water meets applicable 
standards, including maximum contaminant levels, 
notification levels, maximum residual disinfectant levels, 
or action levels established by NYSDOH. Wherever the 
NYSDOH Commissioner has required a public water 
system to take action to reduce exposure to an emerging 
contaminant, and has determined that the concentration 
of the emerging contaminant constitutes an actual or 
potential threat to public health based on the best avail-
able scientific information pursuant to Public Health Law 
§ 1112, NYSDEC and NYSDOH shall have the following 
authorization:

To undertake the development and 
implementation of all necessary and 
reasonable mitigation and remediation 
measures of drinking water contamina-
tion, as approved by NYSDOH, to ad-
dress emerging contaminants in public 
water supplies.

At first blush, the focus of these new provisions ap-
pears to be clearly on sites contaminated with emerging 
contaminants impacting drinking water supplies. How-
ever, NYSDEC has already started to require investigation 
and remediation at brownfield sites, most of which are 
clearly not impacting drinking water supplies because 
many of these sites are located in urban areas, which are 
supplied by offsite public water supplies, as opposed to 
groundwater under the brownfield site. 

An additional concern with this new ECL title is the 
lack of due process. Only a two- or ten-day notice and 
opportunity for hearing is provided. NYSDEC may enter 
any drinking water contamination site, along with areas 
near the site to undertake all reasonable and necessary 
mitigation and remediation for the site, provided: 

• Written notice was sent to the owners or occupants 
of such site or nearby areas of the intended entry 
and work at least ten days prior to such initial 
entry, unless such owners and occupants consent to 
an earlier date; but 

• If NYSDEC has “substantial evidence” that such 
drinking water contamination site is causing or 
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ply, they were required to contact Dana Maikels at dana.
maikels@dec.ny.gov. The third paragraph of the document 
contained an admission that “a quantitative standard 
does not exist for branched isomers of PFOA . . .” Labs 
subsequently confirmed that there is an ELAP Certified 
Methodology for sampling PFOA and PFOS in ground-
water (even though it is only a modified EPA Test Method 
537), but admitted certified methodologies are lacking for 
the numerous other PFAS substances in active daily use 
in average household consumer and industrial products. 
In addition, labs indicated that they had to purchase 
expensive new sampling equipment because potential 
PFAS-containing materials, previously believed to be 
inert, were incorporated into their sampling equipment 
and had to be removed. Finally, this early guidance added 
that consultants could easily cause sample contamination 
if they did not follow elaborate new sampling protocols, 
which included wearing clothes washed many times to 
avoid contamination from water- and stain-resistant PFAS 
containing coatings typically present on most textiles. 

Next came the March 2019 Sampling for 1,4 Dioxane and 
Per and Polyfluoroalkyl Substances (PFAS) Under DEC’s Part 
375 Remedial Programs guidance, which required sampling 
for PFAS compounds in “all media” other than soil vapor 
including “soil, groundwater, surface water, and sedi-
ment.” In addition, this guidance stated that “the number 
of samples required for emerging-contaminant analyses is 
to be the same number of samples where ‘full TAL/TCL 
sampling’ would typically be required in an investigation 
or remedial action compliance program” and “sampling 
of all media for ECs is required at all sites coming into or 
already in an investigative phase of any DER program.” 
Nowhere in either of these guidance documents is there 
any mention that the site has to be suspected of contami-
nating a drinking water source or supply.

This guidance document, which was slightly updated 
in June 2019 to include special testing for the import or 
reuse of soil, is disconcerting on many levels. First, it is 
a guidance document, which is not vetted through any 
public process. Second, this guidance completely contra-
dicted an earlier April 2018 guidance, which stated that: 

Until an SCO is established for PFAS, soil 
samples do not need to be analyzed for 
PFAS unless groundwater contamina-
tion is detected. Separate guidance will 
be developed to address sites where 
emerging contaminants are found in the 
groundwater.

Next, neither the March 2019 or June 2019 guidance 
documents provide any real explanation why soil now has 
to be sampled before SCOs are established and before cer-
tified methodologies even exist for sampling PFAS in soil.

DER-10 interprets Public Health Law Section 502 and 
states that “data upon which decisions impacting human 
health are based must be confirmed by an ELAP-accredit-

Emerging Contaminant Due Diligence
At the January 2019 NYSBA Environmental & Energy 

Law Section Annual Meeting, three consultants debated 
how they are handling PFAS environmental due diligence 
in New York considering that sampling is being required 
by NYSDEC at all remedial sites for 21 PFAS compounds 
(even though only two have been deemed hazardous 
substances), while ASTM protocols still do not require 
emerging contaminants to be considered because 1,4-di-
oxane and PFAS substances are not yet deemed hazard-
ous substances under the federal CERCLA statute. As a 
result, the current ASTM due diligence guidelines do not 
yet officially require emerging contaminants to be consid-
ered during a due diligence evaluation of a site. 

However, attorneys are beginning to recommend 
analysis to evaluate this business risk (particularly at a 
site that had a fire, had a former laundry facility (as op-
posed to a dry cleaning facility), or involved the use or 
manufacturing of PFAS substances) to preserve the Bona 
Fide Prospective Purchaser or Innocent Purchaser Defens-
es. Recall the Bona Fide Prospective Purchaser Defense in 
Comprehensive Environmental Response, Compensation, 
and Liability Act (CERCLA) §§ 101(40) & 107(r) allows 
purchasers after January 11, 2002, to avoid liability for 
contaminated property provided the prospective pur-
chaser:

• Conducts an “all appropriate inquiries” within six 
months prior to acquisition (i.e., perform Phase 
I Due Diligence Investigation pursuant to ASTM 
Standard E1527-13, or the regulatory standard at 40 
C.F.R. Part 312)

• The Phase I states disposal of hazardous substances 
occurred prior to acquisition and establishes no 
potentially responsible party (PRP) affiliation with 
the prospective purchaser; and

• The purchaser satisfies any ongoing obligations and 
cooperates with any government response actions.

Therefore, it is in the best interest of the purchaser 
of a site to have its consultant address this business risk. 
Who pays for the remediation if a Phase I and Phase II 
are performed, data is generated, and then remediation is 
required if the party qualifies as a bona fide prospective 
purchaser? The answer to this question and many others 
remains unclear.

Emerging Contaminant Guidance Documents 
While there were apparently several one-page emerg-

ing contaminant guidance documents dating back to 
as early as June 2016, the first guidance document to be 
widely distributed since sampling was being required 
at all remedial sites was the one-page February 2019 
Laboratory Guidance for Analysis of Per- and Polyfluoroalkyl 
Substances (PFAS). The Division of Environmental Re-
mediation (DER) created the guidance for laboratories 
submitting PFAS data to DER, and if they could not com-
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water to a landfill or incinerator, and installing elaborate 
and expensive on-site treatment technologies does not 
make sense to address the ubiquitous, relatively low level 
PFAS contamination being found on most contaminated 
and landfill sites, why are we sampling for it while it is 
still is daily use in our everyday lives? 

Moreover, because there are no cleanup standards, 
any amount of PFAS in soil and groundwater will be 
increasingly problematic for disposal. Labs, consultants, 
and remedial parties are being put in a very difficult posi-
tion—being forced to develop non-verifiable data, upon 
which remedial and public health decisions will rely, 
without having economical and technically feasible re-
mediation options, while PFAS is still contained in many 
every day products such as those listed below, which 
serve as an ongoing source of contamination:

» Textiles and leather products (Gore-Tex, Polartec, 
Scotch Guard) 

» Fire Fighting Foam

» Metal plating 

» Stain-resistant carpet 

» Photographic industry 

» Photolithography 

» Semi-conductors 

» Paper packaging (fast food wrappers) 

» Non-stick coating additives 

» Cleaning products 

» Pesticides

January 2020 Guidance Document 
The 24-page NYSDEC Guidelines Sampling and Analy-

sis of PFAS dated January 2020 (“January 2020 PFAS 
Guidance”) is far more detailed than the prior guidance 
documents and superseded prior guidance documents. 
This guidance confirms that all potentially affected 
media—including soil, groundwater, surface water, and 
sediment—must be sampled for PFAS and adds that  
“[b]ased upon the potential for biota to be affected, biota 
sampling and analysis for PFAS may also be warranted 
as determined pursuant to a Fish and Wildlife Impact 
Analysis.” Soil vapor sampling for PFAS is not required.

Quality assurance guidelines for PFAS “best manage-
ment practices” are listed in Appendix A-Quality Assur-
ance Project Plan (QAPP) Guidelines for PFAS and must 
be incorporated into investigation work plans. Field sam-
pling for PFAS performed under DER remedial programs 
should follow the appropriate procedures outlined for 
soils, sediments or other solids (Appendix B), non-potable 
groundwater (Appendix C), surface water (Appendix D), 

ed laboratory, accordingly confirmation and documenta-
tion samples will require analysis by an ELAP-accredited 
laboratory.” DER-10 Appendix 2A at 212. Accordingly, 
DER-10 requires that “final delineation samples,” which 
determine whether remedial cleanup requirements have 
been achieved, are performed by an ELAP-accredited 
laboratory. DER-10 §§ 1.3(b)(3), 2.4(d)(7). Similarly, for 
initial investigations, the “analysis must be conducted 
by an [ELAP-accredited laboratory] for the category of 
parameters analyzed. DER-10 §2.1(a)(5). 

DER-10 further interprets Section 502.2 of the Public 
Health Law to provide that for laboratories to be ELAP-
accredited they must meet the ELAP requirements for 
that specific analytical method. [emphasis added]. DER-
10 Appendix 2A. Yet the March and June 2019 Guidance 
documents each admit that “ELAP does not offer certifica-
tion for PFAS compounds in matrices other than finished 
drinking water,” but requires that labs analyzing soil and 
sediment samples hold ELAP drinking water certification 
for PFOA and PFOS. However, there is no current ELAP 
certification for PFAS compounds in soil. Therefore, these 
guidance documents are arguably contrary to the Public 
Health Law, and DER-10, by requiring PFAS analytical 
results for soil because there is no ELAP certified method 
for the soil. It is also arguably unethical for environmental 
engineers to be relying on this type of data under their 
own codes of ethics.6 

Finally, based on the EPA’s February 2019 PFAS Ac-
tion Plan, the agency was supposed to be developing a 
certified methodology and “Interim Recommendations 
for addressing Groundwater Contaminated with PFOA 
and PFOS to support site-specific cleanup efforts.” It is 
now the fall of 2020, and that agency has not developed 
either the final methodology for sampling or cleanup 
recommendations. The concern is that EPA may end up 
developing a different methodology than what has been 
used to date, calling all of the existing data into question. 

The concern for environmental practitioners as a 
result of the lack of an ELAP certification for PFAS in 
soil, and in groundwater for PFAS compounds other than 
PFOA and PFOS, is that disparate sample results can oc-
cur, and the data may not be reliable in court to determine 
liability. 

Next, there is no consideration as to cost or the long-
term implication of the data gathering exercise that has 
just occurred on approximately 1,400 remediation and 
landfill sites in New York State according to NYSDEC. 
PFAS samples are very expensive to analyze and if soil 
contamination is found, landfills do not want to accept 
PFAS waste because landfills already have significant 
PFAS contamination. Recently, a combustion facility in 
the Albany, New York, area was prohibited from burning 
PFAS compounds because the PFAS many have become 
airborne and has now been deposited on off-site proper-
ties. If we cannot take PFAS-contaminated soil or ground-
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A summary of the January 2020 Guidance Interim 
Screening Levels is provided below: 

Groundwater and Surface Water

 • PFOA or PFOS: Over 10 ppt

 • Any one PFAS: Over 100 ppt

 • Total PFAS: Over 500 ppt

Soil and Sediment

 • PFOA or PFOS: Over 1 ppb

 • SPLP Results: Over 10 ppt

October 14, 2020 PFAS Guidance Document
After this article was already submitted for publica-

tion, NYSDEC just issued yet another updated 35-page 
PFAS guidance document requiring a last minute update 
to this article. This guidance contains an errata sheet at 
the beginning, which describes the changes made to the 
January 2020 Guidance document. First, an additional 
PFOA and PFOS drinking water sampling methodology 
has been added to the list of EPA Methodologies to be 
used by labs, including 537, 537.1, ISO 25101, and now 
also Method 533 not previously listed. Second, the new 
guidance added on page 9 the following

In cases where site-specific cleanup 
objectives for PFOA and PFOS are to be 
assessed, soil parameters, such as Total 
Organic Carbon (EPA Method 9060), soil 
pH (EPA Method 9045), clay content (per-
cent), and cation exchange capacity (EPA 
Method 9081), should be included in the 
analysis to help evaluate factors affecting 
the leachability of PFAS in site soils.

Therefore, additional sampling or assessment related 
to the nature of the soil pursuant to three additional EPA 
methodologies and analysis of clay content are also now 
being required, making sampling and analysis for PFAS 
even more complicated.   

In addition, NYSDEC has reiterated the same ground-
water and surface water Interim Screening Levels de-
scribed above but has created a new list of used based 
screening levels for soil as depicted below for PFOA and 
PFOS:

Guidance Values for 
Anticipated Site Use

PFOA (ppb) PFOS (ppb)

Unrestricted 0.66 0.88

Residential 6.6 8.8

Restricted Residential 33 44

Commercial 500 440

Industrial 600 440

Protection of Groundwater2 1.1 3.7

public or private water supply wells (Appendix E), and 
fish tissue (Appendix F).

With respect to data assessment and application to 
Site Cleanup, the January 2020 PFAS Guidance states that 
“[u]ntil such time as Ambient Water Quality Standards 
(AWQS) and Soil Cleanup Objectives (SCOs) for PFAS are 
published, the extent of contaminated media potentially 
subject to remediation should be determined on a case-
by-case basis. . . .”

For Water Sample Results, the January 2020 PFAS 
Guidance states “PFAS should be further assessed and 
considered as a potential contaminant of concern in 
groundwater or surface water if PFOA or PFOS is de-
tected in any water sample at or above 10 ng/L ppt. In 
addition, further assessment of water may be warranted if 
either of the following screening levels are met:

 a.  any other individual PFAS (not PFOA or PFOS) is 
detected in water at or above 100 ng/L; or

 b.  total concentration of PFAS (including PFOA and 
PFOS) is detected in water at or above 500  
ng/L

Therefore, if PFAS detections exceed these levels and 
are therefore “identified as a contaminant of concern for a 
site, they should be assessed as part of the remedy selec-
tion process in accordance with Part 375 and DER-10.” 
Essentially, these levels are being implemented through 
the January 2020 PFAS Guidance as if they are regula-
tory standards.  What is unclear, is what exactly happens 
when exceedances are discovered, which has occurred on 
many of the 1,400 sites investigated to date.

For Soil Sample Results, the January 2020 PFAS Guid-
ance states that 

[t]he extent of soil contamination for 
purposes of delineation and remedy se-
lection should be determined by having 
certain soil samples tested by Synthetic 
Precipitation Leaching Procedure (SPLP) 
and the leachate analyzed for PFAS. Soil 
exhibiting SPLP results above 70 ppt for 
either PFOA or PFOS (individually or 
combined) are to be evaluated during the 
cleanup phase.

If PFOA or PFOS is detected in any sample at or 
above 1 μg/kg, then soil should be tested by SPLP and 
the leachate analyzed for PFAS. If the SPLP results exceed 
10 ppt for either PFOA or PFOS (individually), then the 
source of backfill should be rejected unless a site-specific 
exemption is provided by DER. NYSDEC acknowledged 
in this Guidance that the SPLP leachate criteria is based 
on the 10 ppt Maximum Contaminant Levels (MCLs) 
proposed for drinking water by NYSDOH, and that this 
value may be updated based on future federal or state 
promulgated regulatory standards.
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nated sites is becoming an increasingly onerous and 
expensive task requiring sophisticated geological analysis 
of soil leaching conditions at each site.    

Adoption of the Drinking Water Maximum 
Contaminant Levels (MCLs) for PFOS, PFOA and 
1,4-dioxane

On July 24, 2019, the NYSDOH proposed drinking 
water standards for PFOS at 10 ppt, PFOA at 10 ppt and 
1,4-dioxane at 1 ppb. A little over one year later, and after 
receipt of over 5,000 comments, NYSDOH on July 30, 
2020, officially adopted these MCLs. As noted above in 
the January 2020 and October 2020 PFAS Guidance docu-
ments, these very lower MCLs were already being used 
as the basis for the SPLP leachate criteria.

Where Are We Going Next?
After the sampling demands imposed by NYSDEC on 

remedial sites for the past three years, many environmen-
tal practitioners are now faced with sites that have some 
documented PFOS, PFOA, and 1,4-dioxane levels above 
the new proposed MCLs, and sites that contain one or 
more of the other 19 PFAS compounds. Practitioners need 
to know what levels will trigger remediation decisions, 
what type of remediation technology will be required, 
and how to dispose of the waste generated. To date, there 
has been a lot of guidance about sampling but not any 
guidance on remediation of PFAS compounds present 
at these low levels from either NYSDEC or NYSDOH. 
At the NYSDEC’s annual May 2019 Brownfield Cleanup 
Program Certificate of Completion meeting, NYSDEC ad-
mitted that after its almost two-year-long data collection 
effort up to that point, many sites have low-level, ubiq-
uitous, area-wide PFAS and 1,4-dioxane contamination. 
However, the agency punted on questions asked about 
remedial standards and technologies that will be re-
quired. In preparation for the September 22, 2019, NYSBA 
Annual Fall Conference session on PFAS sampling and 
remediation, high level NYSDEC staff were asked once 
again about where we are headed with PFAS and 1,4-di-
oxane remediation. 

Specifically, NYSDEC was asked: “Have you made 
any decision yet on when remediation will or will not be 
required?” The agency’s response was simple: 

PFOA, PFOS, and 1,4-dioxane are ECL 
§ 27-1301(1) hazardous wastes and 
6 NYCRR § 3751.2(g) contaminants. 
Therefore, they must be addressed in 
accordance with the requirements for 
addressing hazardous wastes and con-
taminants at contaminated sites. This 
includes compliance with the Environ-
mental Conservation Law, 6 NYCRR 
Part 375, and DER-10.

A second question was: “Also for sites getting out of 
the program this year, are you only going to require mon-

While NYSDEC is rapidly developing screening 
levels, and requiring sampling assessment as part of the 
remedy selection process in accordance with Part 375 and 
DER-10, and advises in this new guidance that PFOA and 
PFOS cleanup standards will be adopted in an upcoming 
regulatory rulemaking, the agency also acknowledges 
that there are no standard remediation technologies to 
address this type of contamination when found above the 
screening levels listed above and remedial decisions will 
have to be made on a “case-by-case” basis. Case-by-case 
decision making can lead to different results state-wide 
and discourage brownfield development. Specifically, the 
latest guidance states: 

Until such time as Ambient Water Qual-
ity Standards (AWQS) and Soil Cleanup 
Objectives (SCOs) for PFOA and PFOS 
are published, the extent of contaminated 
media potentially subject to remediation 
should be determined on a case-by-case 
basis using the procedures discussed 
below and the criteria in DER-10. Prelimi-
nary target levels for cleanup of PFOA 
and PFOS in other media, including biota 
and sediment, have not yet been estab-
lished by the DEC. . . .

Development of site-specific remedial 
objectives for protection of groundwater 
will require analysis of additional soil 
parameters relating to leachability. These 
additional analyses can include any or 
all the parameters listed above (soil pH, 
cation exchange capacity, etc.) and/or use 
of SPLP.

As the understanding of PFAS transport 
improves, DEC welcomes proposals for 
site-specific remedial objectives for pro-
tection of groundwater. DEC will expect 
that those may be dependent on addi-
tional factors including soil pH, aqueous 
pH, % organic carbon, % Sand/Silt/Clay, 
soil cations: K, Ca, Mg, Na, Fe, Al, cation 
exchange capacity, and anion exchange 
capacity. Site-specific remedial objectives 
should also consider the dilution attenu-
ation factor (DAF). The NJDEP publica-
tion on DAF can be used as a reference: 
https://www.nj.gov/dep/srp/guid-
ance/rs/daf.pdf. [emphasis added].

The October 2020 Guidance requires a far more de-
tailed analysis of not only the same 21 PFAS compounds 
still being required to be sampled and additional analysis 
of soil conditions on site with newly proposed screening 
levels for soil remediation that may trigger remediation 
while still soliciting proposals for remediation methodol-
ogies can be technically and cost effectively implemented.  
In sum, the analysis of PFAS contaminants on contami-
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“must be remediated”; however, this advice rings hol-
low when a source has not yet been defined. If an urban 
site has hits of 200 ppt of PFOA or PFOS in groundwater, 
and there is also that same level in the street near a sewer 
next door, is the site the source, the sewer the source, or 
is this just background contamination? With respect to 
remediation, expensive resin based remedial systems 
coupled with Granulated Activated Carbon (GAC) sys-
tems can work to remediate PFOS and PFOA when these 
substances are present at high levels, but the systems 
require frequent filter changeouts to avoid breakthrough, 
are expensive to install, and it is not yet clear what levels 
of “clean” can be achieved by these systems—not to 
mention the costly disposal of the filters many disposal 
facilities do not want to accept or are still accepting at a 
premium. However, GAC systems do not work well on 
the short-chain PFAS substances and new resin-based 
remedial technologies are only just emerging. 

Conclusion
The article concludes with a reminder to the agen-

cies of the advice in Judge Cherlundo’s Supreme Court 
decision in In re Destiny USA Development, LLC v. New 
York State Dept. of Envtl. Conservation, 63 A.D.3d 1568 (N.Y. 
App. 2009), that guidance should not be used to change 
or make law. “Clearly, in deciding to adopt the ‘guidance 
factors,’ the DEC has opted to make itself a fiscal watch-
dog without legislative authority. Moreover, by adopting 
the so called ‘guidance factors’ the DEC has chosen to 
rewrite the statute that was clearly written by the legisla-
ture, the effect of which is to not only dull, but to emas-
culate the clear intent of the statute, by administrative 
agency fiat. Such activities cannot—and should not—be 
condoned.” 

The Clean Water Infrastructure Act was designed to 
address drinking water. NYSDEC has already strayed 
quite far from the purpose of this new law by requir-
ing sampling at every remedial site, whether there is a 
potential impact on drinking water or not, only to have 
data they now do not know what to do with, but which 
should inform the development of cleanup standards. 
It is positive to see that the new soil screening levels are 
more reasonable in the latest October 2020 PFAS guid-
ance, but the groundwater screening levels remain very 
low. PFAS remediation should be required on those sites 
that are directly impacting drinking water resources, 
while manufacturers of PFAS-containing products should 
begin to wean away from PFAS containing substances 
now considered hazardous. Sampling methodologies 
also need to be clearly validated and verifiable. EPA 
needs to start to advocate for manufacturers to stop using 
these substances where they are unnecessary. Until then, 
requiring developers of contaminated sites to remediate 
low-level emerging contaminant contamination site-by-
site is not only unfair, it will be futile since the sources of 
contamination are ongoing. 

itoring if PFAS or 1,4-dioxane levels are above a certain 
number?” The agency’s response to this question was: 

A site’s remedial investigation should 
be sufficient to determine whether the 
site is a source of PFOA, PFOS and/or 
1,4-dioxane. A site that is a source area 
must be remediated before getting a 
Certificate of Completion.

The following additional questions below were sent 
after these responses were received, and as of September 
18, 2019, the response below in bold was received: “But 
remediated to what standards?? Also how does anyone 
remediate PFAS at 100-200 ppt? You are not going to 
make people put Carbon Treatment systems in for these 
levels, are you? We are trying to get a sense of a number 
that would trigger remediation, if there is one, because at 
a PFAS conference back in April, a DOH person indicated 
that it is going to be a long time before actual numeric 
cleanup standards can be developed using the technical 
guidance. It was unclear if that is because PFAS is both a 
carcinogen and a non-carcinogen.” The response was: 

If the site is a source of contamination 
above the HAL or MCL, it needs to be 
addressed. There are a range of options 
depending on the proximity to drink-
ing water supplies, site-specific condi-
tions, etc., which should be evaluated 
in the Feasibility Study or Alternatives 
Analysis. These include excavation, cap-
ping, pump & treat, in-situ carbon and 
others. Shortly after promulgation of 
the MCL for PFOA/PFOS, DEC expects 
to release soil cleanup objectives for 
the protection of groundwater for these 
compounds.

We are now almost a year after these responses 
were provided. When similar questions were posed to 
high-level NYSDEC staff during a recent late June 2020 
webinar, after they acknowledged landfills are starting 
to reject this waste and incinerators can no longer take it, 
the answers to these questions were still unclear. We now 
have some soil screening levels based on land use in the 
latest October 2020 Guidance document but no guidance 
on remediation.

While traditionally, drinking water quality standards 
have been used for groundwater remediation standards, 
regardless of whether the groundwater is used for drink-
ing water or not, the new PFOS and PFOA MCLs are so 
low, if contaminant levels over the new parts per trillion 
MCLs will be remediation standards, then it may be that 
most properties in New York, including residential prop-
erties, may need remediation.  

NYSDEC’s responses above state that if a “site is a 
source of PFOA, PFOS and/or 1,4-dioxane,” that site 
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In the interim, it may make sense, if data is problem-
atic at a given site, to take multiple rounds of samples 
and use multiple labs to determine if the first round was 
accurate because sampling methodologies are not vali-
dated and may yield different results from one lab to the 
next. However, this is expensive. Who could have ever 
imagined that by washing our clothes and our pots and 
pans, we could become the source of this new emerging 
form of ubiquitous contamination in our leach fields and 
sewers? Who would have thought soap laundry facilities, 
as opposed to dry cleaner facilities, would be sources of 
hazardous substance pollution? If emerging contami-
nants have caused area-wide ubiquitous contamination, 
there needs to be some sound policy on how to focus on 
the most-impacted sites or this issue can turn our own 
backyards into contaminated brownfield real estate and 
kill commercial brownfield redevelopment. Frankly, 
focusing resources on how to remediate our own PFAS-
contaminated bodies should also be more of a prior-
ity than remediating low-level emerging contaminant 
subsurface contamination one site at a time considering 
that we all apparently have between 400-600 ppt of PFAS 
compounds in our bodies.    

This issue, like other historic environmental issues, 
requires a thoughtful policy-making process with many 
stakeholders at the table, similar to the process that led to 
the original Brownfield Cleanup Program law. The Envi-
ronmental and Energy Law Section stands ready to assist 
the state agencies.
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A Special Harm That Affects Everyone: How One Can Use 
Climate Change to Obtain Standing under SEQR
By Matthew C. Brooks

Introduction
How can an individual demonstrate a unique injury 

when the cause of the injury seemingly affects everyone 
equally? New York courts may soon grapple with this 
question because of a recent amendment to the New 
York State Environmental Quality Review Act (SEQR) 
regulations.1 As most New York practitioners are aware, 
SEQR requires state and local agencies to prepare an En-
vironmental Impact Statement (EIS) for any action they 
propose or approve that may have a significant adverse 
effect on the environment.2 On January 1, 2019, amend-
ments to the SEQR regulations included a requirement 
that, where relevant and significant, an EIS identify and 
discuss “measures to avoid or reduce both an action’s 
impacts on climate change and associated impacts due 
to the effects of climate change such as sea level rise and 
flooding.”3

Individuals may challenge an agency’s SEQR deter-
minations, including the contents of an EIS, pursuant 
to Article 78 of the New York State Civil Practice Law 
and Rules (CPLR).4 To demonstrate standing in such 
an Article 78 proceeding, a party must show that the 
harm or injury it suffers is “different in kind or degree 
from the public at large.”5 This is known as the “special 
harm” requirement.6 Given the global impacts of climate 
change, demonstrating a special harm based upon a 
climate change impact appears to, at least initially, place a 
nearly insurmountable barrier at the courtroom doorstep. 
However, a closer analysis of the relevant law illustrates 
how such a prospective petitioner can still meet the spe-
cial harm requirement. To do so, such a petitioner should 
demonstrate that although the cause of the injury may 
not be unique, the injury itself is unique to the petitioner. 

Historical Background of SEQR Standing
The issue of standing is critical to enforce one of the 

state’s touchstone environmental policies embodied in 
SEQR. Through prudential standing limitations, courts 
set self-imposed limits on their authority to adjudicate 
cases and controversies.7 The parameters of these limita-
tions become crucial when a statute does not precisely 
define who can and cannot sue. As Judge Hancock of the 
New York State Court of Appeals noted, “SEQR[] was 
enacted as remedial legislation to further the significant 
public interest in preserving the environment with the 
idea that the law’s enforcement would, at least in part, 
depend on actions brought by interested citizens.”8 
Although the New York State Department of Environ-
mental Conservation (DEC) promulgates regulations 
under SEQR, the statute does not give DEC any author-

ity to police an agency’s SEQR determinations.9 Instead, 
SEQR relies on interested citizens or organizations to file 
petitions to challenge an agency’s SEQR determinations.10 
However, unlike other environmental statutes that explic-
itly grant standing to anyone, SEQR does not.11

Generally, to possess standing under New York law, a 
petitioner must show an injury-in-fact and that the injury 
falls inside the respective statute’s zone of interests.12 
First, to show an injury-in-fact a petitioner must illustrate 
that he or she suffered demonstrable harm.13 This harm 
must be “concrete and particularized,” not “tenuous,” 
“ephemeral,” or “conjectural.”14 Second, “[t]he zone of 
interests test, [ties] the [injury] in-fact asserted to the 
governmental act challenged, [and thus] circumscribes 
the universe of persons who may challenge administra-
tive action.”15 This ensures that the claim falls within the 
statute’s purpose.16

Standing under SEQR has been anything but static. 
Prior to Society of Plastics, the courts asked: “whether [a 
petitioner] ha[d] a significant interest in having the man-
dates of SEQR enforced.”17 Additionally, courts stated 
that a petitioner could have such a significant interest in 
a project that he or she need not show any environmental 
harm.18 To satisfy the injury-in-fact requirement, the peti-
tioner had to simply show the defendant’s action would 
cause the petitioner harm.19 Therefore, a petitioner only 
needed a legally cognizable interest.20 Also, a petitioner’s 
claim fell within SEQR’s broad zone of interests if the 
petitioner had an “interest in [a] project so substantial 
and [the petitioner’s] connection to it [was] so direct or 
intimate” that the petitioner need not show environmen-
tal harm.21

In 1990, the Court of Appeals started narrowing the 
expansive zone of interest interpretation in Mobil Oil.22 In 
Mobil Oil, the Court of Appeals held that, under SEQR, “a 
party must demonstrate that it will suffer an injury that is 
environmental and not solely economic in nature.”23 This 
holding set the tone for a more restrictive view of stand-
ing under the statute.

A year later, in 1991, the Court of Appeals issued its 
seminal decision on standing under SEQR in Society of 
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that resource.”38 The Court of Appeals stated that the 
adoption of a rule that granted standing to only those 
living either on or adjacent to the proposed site would 
be “arbitrary, and mean in many cases that there would 
be no plaintiff with standing to sue, while there might be 
many who suffered a real injury.”39

In 2015, the trend of the Court of Appeals loosening 
the restrictions of the special harm requirement continued 
in Painted Post. In Painted Post, the Court of Appeals wrote 
that the number of individuals whom the action impacts 
does not determine standing.40 Simply because “more 
than one person [is] harmed[, that alone] does not defeat 
standing.”41 If a court denied standing because multiple 
individuals suffered the same injury, the most egregious 
actions would go unchallenged.42 Despite Society of Plas-
tics requiring the petitioner’s injury to be different from 
society, it never required the injury must be exclusive to 
the petitioner.43

The Harms of Climate Change and How It Relates 
to SEQR Review

A meta-analysis examined 11,944 abstracts of peer-
reviewed literature on either climate change or global 
warming published between 1991 and 2011 and found a 
scientific consensus.44 The meta-analysis concluded that 
97% of scientists agreed that humans are significantly 
contributing to climate change through the emission 
of greenhouse gases.45 Consequently, climate change 
presents many challenges for humanity.46 Scientists have 
already observed the impacts of climate change on both 
ecosystems and human systems.47 These impacts are 
global and can be lengthy, if not irreversible.48 Examples 
include sea level rise, extreme weather, economic col-
lapse, food shortage, and negative impacts on human 
health.49

DEC addressed climate change in a new regulation.50 
This regulation, effective January 1, 2019, requires that 
an EIS contain a statement—only where relevant and 
significant—of “measures to avoid or reduce both an ac-
tion’s impacts on climate change and associated impacts 
due to the effects of climate change such as sea level rise 
and flooding.”51 Consequently, the new regulation invites 
a challenge to such an analysis from those who believe an 
agency failed to take the requisite “hard look” at a project 
through this new regulatory lens. But before a court can 
rule on the merits, it must decide whether to grant the 
petitioner standing. Although climate change is a global 
issue, a petitioner that bases injury on the impacts of cli-
mate change still must show a special harm under SEQR.

How the Harms of Climate Change Can Be 
“Special Harms”

Consider John, a concerned citizen with a plethora 
of outdoor interests. If John believed that a proposed 
project would negatively contribute to climate change, 
but only pled a general grievance, such as rising sea 
levels or flooding, he would almost certainly lack stand-

Plastics. There, the Court of Appeals held that a petitioner 
must show a special harm; i.e., a harm distinguishable 
from the harm suffered by society at large.24 The case in-
volved the Society of the Plastics Industry, Inc. (Society), 
a national trade organization that supported the plastics 
industry.25 The Society challenged a recently adopted 
Suffolk County law prohibiting the use of certain plastics 
in the retail food industry.26 It claimed, under SEQR, that 
the law would increase truck traffic, subsequently caus-
ing air, water, and noise pollution, road damage, and an 
increase in solid waste.27 The Court of Appeals concluded 
that the Society, as a national trade organization with 
tenuous ties to Suffolk County, “failed to allege any threat 
of cognizable injury it would suffer, different in kind or 
degree from the public at large.”28 Therefore, the Court 
of Appeals granted the defendant’s motion to dismiss on 
standing grounds.29

With this decision, someone petitioning under SEQR 
had to show a special harm in addition to fulfilling the 
respective injury-in-fact and zone of interest standing re-
quirements.30 Consequently, although an issue may pres-
ent a vital public concern, that alone does not constitute 
a special harm because it may also be an injury facing the 
public at large.31 Instead, a petitioner “must prove, that 
[his/her] injury is real and different from the injury most 
members of the public face.”32 Merely alleging the injury 
is different from the public at large is insufficient should 
the issue be disputed.33

The special harm requirement had tangible effects. 
From 1975 to 1991, before Society of Plastics, the Court of 
Appeals heard 34 cases related to standing under SEQR 
and found the petitioner(s) to have standing 68% of the 
time.34 That number, based on 66 cases, fell to 48% from 
the Society of Plastics decision through 2001.35 Although 
a 20% decrease in cases heard due to standing is signifi-
cant, that number does not completely quantify Society of 
Plastics’ impact because not all cases focused on standing 
under SEQR reach the Court of Appeals. Instead, either 
the Supreme Court or the Appellate Division issued the 
final ruling. Therefore, the statistics mentioned illustrate 
the tightened standing restrictions, but do not encompass 
all SEQR standing cases. 

Notwithstanding these statistics, the Court of Ap-
peals expanded the special harm requirement’s meaning 
over the past decade. In Save the Pine Bush, a 2009 deci-
sion, the Court of Appeals explained that although the 
petitioner’s injury must be different from the public at 
large, living near the proposed action is not a prerequisite 
to standing.36 Although someone suffering an injury will 
likely live nearby the project, the Court of Appeals noted 
that “Society of Plastics does not hold, or suggest, that 
residence close to a challenged project is an indispensable 
element of standing in every environmental case.”37 The 
petitioner must only show “that he or she uses and enjoys 
a natural resource more than most other members of the 
public . . . to challenge government actions that threaten 
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notable examples because rarely can anyone partake in 
these activities on his or her property. Instead, a desire to 
hike or fish would likely require John to travel to another 
location to participate. He should still possess standing 
because Save the Pine Bush explicitly held that living next 
to or near the project subject to review is not an impera-
tive component of standing. 

Given the unique nature of climate-related impacts 
and the standing requirements noted above, New York 
courts could soon be faced with some interesting scenar-
ios. For example, assume now that John lives in Mon-
tauk, New York, a coastal town in eastern Long Island, 
and Jane lives in Buffalo, New York, a city in western 
New York located over 350 miles away from Montauk. 
John could seemingly challenge Jane’s project in Buffalo 
because it would greatly increase greenhouse gas emis-
sions, thus contributing to sea level rise. This sea level 
rise would consequently consume John’s coastal property 
and could give rise to a cognizable injury, similar to the 
injury recognized by the Supreme Court in Massachu-
setts v. EPA.57 It is possible that a New York court would 
accept this example since John can reasonably say he 
meets the special harm requirement. First, an environ-
mental injury occurs as climate change would erode his 
property. Second, the injury is unique to John because sea 
level rise would impact those living on the coast differ-
ently from the society who lived inland. Third, since New 
York courts do not apply standing requirements in an 
overly restrictive manner, they are not likely to look at 
this argument with intense scrutiny.58 If John brought this 
fact pattern before a New York court, the current standing 
doctrine would seemingly grant him standing. However, 
the courts may also narrow the doctrine in such cases, 
perhaps due to the tenuous causal relationship between 
Jane’s project and John’s injury.

These examples involving John and Jane are just that: 
examples. In reality, there are countless activities, pro-
fessions, and pastimes that climate change will impact. 
Everyone is likely to feel the effects of climate change in 
some way. Due to these far-ranging effects, it will un-
doubtedly impact everyone in some unique way. Under-
standing these unique impacts and detailing them in a 
petitioner’s pleadings is critical to proving standing in 
such circumstances. Whether a petitioner would prevail 
on the merits goes beyond the scope of this analysis, but 
it is highly likely that a petitioner would face much less 
difficulty meeting the special harm requirement.

Conclusion
Climate change is a global issue that will likely 

impact everyone. Even though these impacts are wide-
reaching, a SEQR petitioner will likely be able to dem-
onstrate a special harm for standing purposes. Although 
such a petitioner does not need to live within the immedi-
ate vicinity of the action being challenged, such proximity 
may increase the ability of a petitioner to demonstrate a 
special harm under such circumstances. Ultimately, the 

ing.52 These generalized injuries do not conform to the 
prudential standing requirement that John demonstrates 
an “injury [that] is real and different from the injury 
most members of the public face.”53 John may be a noble 
citizen trying to fight climate change through the court, 
but climate change is the quintessential example of a 
vital public concern. A defendant in such a circumstance 
would likely contend that John lacks standing as John has 
not demonstrated a special harm in accordance with Soci-
ety of Plastics. Granting standing to all those who suffered 
a generalized harm would inevitably increase litigation 
and delay projects, harms the Court of Appeals explicitly 
wanted to avoid.54 

To satisfy the special harm requirement, John could 
highlight how climate change will impact him person-
ally. For example, instead of citing the overall harm from 
hotter temperatures, John could claim the hotter tempera-
tures impact his ability to partake in winter activities, 
e.g., skiing, ice-skating, etc. Meanwhile, his friend Jane 
might argue that climate change is likely to aggravate her 
asthma. These allegations would reflect injuries distinct 
from the public since not everyone enjoys winter activi-
ties nor suffers from asthma. Even though others may ski 
or suffer from asthma, Painted Post made clear that alone 
will not stop John nor Jane from showing how their re-
spective injury is unique. Although the underlying cause 
of each injury (climate change) is the same, both John and 
Jane can demonstrate a concrete and particularized injury 
that is “real and different from the injury most members 
of the public face.”55

John can also claim an aesthetic or environmental 
injury caused by climate change.56 Arguing aesthetic or 
recreational harm is relatively straightforward because 
climate change will continue to have profound environ-
mental effects. Besides skiing, John also enjoys birdwatch-
ing. Through expert testimony, John could plausibly 
argue that climate change will disrupt his favorite birds’ 
natural habitat. This could alter the birds’ migratory pat-
tern, force the bird into a new location, or, taken to the 
extreme, cause their death. Although others may share 
John’s injury, many other individuals have never bird-
watched nor have a desire to do so, irrespective of climate 
change. This shows that not everyone participates in the 
activity, thus meeting the special harm requirement. Bird-
watching is just one of countless possible aesthetic and 
environmental activities that climate change will impact; 
e.g., canoeing, scenic photography, etc.

Furthermore, if John can show he travels to and uses 
an area potentially affected by climate change more than 
others in society, this travel satisfies the special harm re-
quirement. For example, climate change could contribute 
to algae blooms, which inhibit John’s ability to fish. Also, 
the rise in temperature can increase the likelihood of John 
becoming dehydrated while hiking. Again, not everyone 
participates in these activities, thus distinguishing John’s 
injuries from the public at large. Fishing and hiking are 
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environmental harm to be an injuries-in-fact); see e.g., Sierra Club 
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57. The Supreme Court held that Massachusetts’s interest in 
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focal point of the standing analysis will be the relation-
ship between the petitioner’s injury and the respondent’s 
action. A pleading highlighting the specific environmental 
harm that climate change will cause the petitioner is the 
foundation for demonstrating standing under SEQR.
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more wildfires nationwide as hotter temperatures dry out 
plants, making them easier to ignite.

“There is anger in the community,” said Michael 
Gossman, the deputy county administrator of Sonoma 
County’s office of recovery and resilience. In 2017 his 
county was devastated by the Sonoma Complex fires, 
which killed 24 and burned more than 170 square miles.

Fire was not the only threat to hit the U.S. Record 
low temperatures hit across the country in November 
due to an Arctic blast in the Midwest and East and closed 
schools in the Mid-south. Early-season snow fell across 
western and northern NY and New England.

The air mass led to more than a thousand flight can-
cellations and broke about 150 daily-temperature records 
across the eastern half of the country. Temperatures dove 
to negative 1 degree in Sioux City, Iowa, and the 20s 
in Greenwood, Miss., Austin, Tex., Houston and New 
Orleans.

The National Weather Service in Indianapolis said 
that 8F set the record for the coldest temperature this 
early in the season. Low temperatures in Tennessee and 
Arkansas also prompted school closings and delayed 
openings in several counties. The wind chill in the Mem-
phis area was about 10 degrees. Temperatures plunged to 
record-breaking lows or tied with existing records in sev-
eral areas in the Great Plains as well. Northern Montana 
reached minus 19, beating the previous daily temperature 
record by three degrees.

The cold front stretched from the Southern Plains to 
the Ohio River Valley and then shifted to the Gulf and 
East Coasts. More than a thousand flights were canceled 
at Chicago’s airport but not before an American Airlines 
plane slid off the runway at O’Hare.

Facts on the Ground
Extreme weather, it appears, will always lead off this 

Blog. It is what climate models have predicted for years, 
and the models predict more to come. Only worse.

California again was hit with 
deadly, costly and disruptive fires. The 
Tick Fire burned over 4,300 acres and 
was one of a dozen fires in the state 
propelled by strong winds. Schools 
were closed in the Santa Clarita and 
San Fernando Valleys and 50,000 
people evacuated in Los Angeles County where the fire 
spread through canyons north of Los Angeles, jumping 
a freeway and threatening thousands of homes. 16,000 
acres of Sonoma County were engulfed by the Kincade 
Fire. Gov. Gavin Newsom declared a state of emergency 
in Los Angeles and Sonoma counties.

Peak fire season is not over in California but with 
luck the wildfires this year will be less catastrophic than 
those of the past two years. Fewer than 300 structures 
have burned in wildfires in 2019 compared with more 
than 23,000 last year. And around 163,000 acres have 
burned this year compared with 1.6 million acres in 2018.

The total area burned in a single year by wildfires 
in the U.S. has exceeded 13,900 square miles only four 
times since the middle of last century. All four times have 
happened this decade, according to the National Oceanic 
and Atmospheric Administration and NASA. As a result, 
government agencies are preparing themselves to deal 
with fires that are increasingly seen as inevitable.

In October, approximately 600 wildfires burned in a 
three-day period as emergency workers rushed to evacu-
ate tens of thousands of people in Southern California.

These fires follow three straight years of record-
breaking fires. One wonders, what adaptation/mitiga-
tion measures, if any, might allow people to live in an 
ecosystem that is primed to burn? The National Climate 
Assessment, the government report summarizing present 
and future effects of a warming climate on the U.S., sees 
fire is a growing problem. Climate change will lead to 
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“The key question really remains as to whether the 
measurements in Alaska over a several year period are 
representative of the broader Arctic system of other 
regions in the Arctic where permafrost exists,” said Mat-
thew Druckenmiller, a research scientist at the National 
Snow and Ice Data Center at the University of Colorado 
Boulder. “If, in fact, it is, then we are seeing signs that the 
Arctic is really beginning to play that role as a large-scale 
feedback to the climate system.” The implications of this 
are horrific.

 Atmospheric Rivers and Cyclone Bombs
Atmospheric Rivers is a meteorological phenomenon, 

the product of a warmer climate, increased evaporation 
and resulting increased water vapor in the atmosphere. 
And lots of it. Atmospheric Rivers are expected to become 
wetter, longer and wider as the climate warms, producing 
more devastating and costly storms and floods. Translat-
ing the ravages of climate change into dollars and cents is 
a useful tool for policymakers working to reduce carbon 
missions.

Such storms have caused almost $51 billion in flood 
damages across the West over 40 years. Atmospheric 
Rivers cause an average of $1 billion of damage per year 
in the West. That figure is expected to grow until carbon 
emissions are greatly reduced.

The storms may produce rain or snow. A pre-winter 
freak storm that crossed a great deal of the U.S. left often 
record-breaking amounts of snow in at least 30 states.

Here’s another term that may be new: “bomb cy-
clone.” That was the term used by meteorologists to sum 
up the power and impact of the storms in certain hard- 
hit areas like Duluth, NM (23.5 inches of snow). Bomb 
cyclone is a storm in which pressure drops by at least 
24 millibars in 24 hours—with winds reaching up to 106 
m.p.h. These storms tend to be deadly and force highway, 
airport and business closures and power outages.

Parts of Northern California saw more than four 
feet of snow, Cedar Grove, CA, got 49 inches, Oregon: 
15 inches at Rock Creek, Washington: 23 inches at 
Wenatchee, Arizona: 22 inches at Parks, New Mexico: 16 
inches at Black Lakes, Denver got nearly a foot of snow 
the Tuesday before Thanksgiving, hundreds of flights 
were canceled, leaving thousands of travelers stranded at 
the airport overnight. Stretches of major highways across 
the region were closed due to poor driving conditions 
and poor-to-nonexistent visibility.

Nevada got: 18 inches at Mount Rose, Utah: 48 inches 
at Snowbasin, 47 inches at Alta and 42 inches at Pow-
der Mountain (good for skiers, if they could get there), 
Montana: 14 inches at Choteau, Cut Bank and Red Lodge, 
Wyoming: 30 inches at Muddy Gap, Idaho: 20 inches at 
Featherville,

Add tornados to the list of extreme and oddly timed 
weather. While parts of the country were battling rain and 
snow, tornadoes touched down in Mississippi and Louisi-
ana. At least two tornadoes hit the Franklin and Madison 
parishes of Louisiana and two more hit in Rankin County, 
Miss.

Oddly, temperatures in the Arctic reached near record 
highs this past year leading to low summer sea ice, cas-
cading impacts on the regional food web and heightened 
concerns over sea level rise. The average temperature 
for the year ending in September was the second highest 
since record-keeping began in 1900. This continues a wor-
rying trend, the past six years have been the warmest ever 
recorded in the region.

In July, Reykjavik, Iceland, experienced its warmest 
month on record. Similarly, Anchorage, Alaska, set heat 
records in June, July and August.

But the extreme temperatures were not confined to 
summer. In Svalbard, Norway, December temperatures 
were 10F warmer than the 1981-2010 temperature aver-
age. Ninety-five% of the Greenland ice sheet thawed this 
reporting year. A separate study published in the journal 
Nature found that Greenland was losing ice seven times 
faster than it did in the 1990s, a pace that would add 
roughly three additional inches of SLR by century’s end.

Arctic sea ice—which helps cool the polar regions, 
moderates global weather patterns and provides critical 
habitat for animals like polar bears—continued to decline 
this year, matching the second lowest summer extent 
recorded since satellite records began in 1979. (It was tied 
with 2016 and 2006.)

In particular, the Bering Sea, site of some of the larg-
est commercial fisheries in the U.S., saw unprecedented 
reductions in sea ice for the second winter in a row. What 
sea ice does exist tends to be younger, thinner and more 
susceptible to melting. Old ice that had been around for 
more than four years used to be 33% of the ice cover, now 
it’s 1%.

The loss of sea ice changes how much heat is in the 
ocean, which in turn affects fisheries and ecosystems, cre-
ating cascading effects within this interconnected system. 
But what happens in the Arctic doesn’t stay in the Arc-
tic. Permafrost sequesters twice as much heat-trapping 
carbon dioxide as is currently in the atmosphere. As that 
ground thaws it releases carbon into the atmosphere, 
exacerbating climate change. Researchers say that if too 
much permafrost thaws it will create a self-reinforcing 
cycle wherein thawing permafrost will release immense 
amounts of carbon to the atmosphere leading to more 
heating of the planet leading to more thawing permafrost, 
worsening climate change. Recent observations of carbon 
flows in Alaskan permafrost have found that more carbon 
is being released than stored.
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Storm-related accidents were reported across the 
Midwest, including the death of four people in Missouri. 
In South Dakota the blizzard may have caused the crash 
of a private plane carrying 12 passengers, all of whom 
were family members, killing 9.

Nebraska got 14 inches at Chadron, South Dakota: 30 
inches at Lead, North Dakota: 15 inches at Ashley, Min-
nesota: 25.1 inches at Carlton and 23.5 inches at Duluth, 
Iowa: 4.5 inches at Sibley, Michigan: 28 inches at Gould 
City, Wisconsin: 28.4 inches at Ashland.

As I’ve explained, the jet stream has weakened due 
to climate change and storms that previously would stay 
north now dip into the south. North Carolina got 4 inches 
of snow at Meat Camp, Tennessee: 4.5 inches at Mount Le 
Conte, Virginia: 4 inches at Jewell Ridge, West Virginia: 7 
inches at Parcoal.

Finally, the storm reached the Northeast. Schools and 
colleges from Pennsylvania to Massachusetts closed for 
a snow day. Gov. Cuomo of New York declared a state of 
emergency for several upstate counties including Albany 
and Saratoga, saying he would deploy 300 members of 
the National Guard to help with snow removal.

In New Jersey, more than 36,000 homes and business-
es were left without electricity. Pennsylvania got 14 inches 
at Susquehanna, New Jersey: 14.3 inches at Highland 
Lakes and 9.2 inches at West Milford, New York: 28 inches 
at Fultonville, Connecticut: 18 inches at North Granby, 
Rhode Island: 6.7 inches at Cumberland, Massachusetts: 
22.5 inches at Lenox and Plainfield, Maine: 12.4 inches at 
Ogunquit, Vermont: 26 inches at Woodford.

And winter has just begun.

World’s Oceans Are Losing Oxygen Rapidly
Here’s another term you may not be familiar with: 

Oceanic Deoxygenation. A new report from 67 scientists 
in 17 countries, released by the International Union for 
Conservation of Nature, found that oxygen levels in the 
world’s oceans declined an average of roughly 2% be-
tween 1960 and 2010. The decline is largely attributed to 
climate change and nutrient runoff, i.e., excessive nutri-
ents from fertilizers used on farms and lawns washing 
into waterways.

Oxygen is not uniformly distributed in the ocean.  
Water in parts of the tropics has experienced 40-50% 
reduction in oxygen. Similar findings have been made 
along the coast of California with mass fish die-offs being 
the most dramatic evidence of deoxygenation.

As ocean temperatures increase, the warmer water 
can’t hold as much gas, including oxygen, as cooler water. 
Warming temperatures also affect the ability of ocean 
water to mix, so that the oxygen absorbed on the top 
layer doesn’t properly get down into the deeper ocean. 
And what oxygen is available gets used up more quickly 

because marine life uses more oxygen when temperatures 
are warmer.

Worse, the loss of oxygen in the ocean affects the 
planetary cycling of elements such as nitrogen and phos-
phorous which are essential for life on Earth. We lower 
these oxygen levels at our peril. Rising levels of carbon 
dioxide lower oceanic oxygen levels so, once again, we 
must reduce global CO2 emissions. Are we?

Record-High Global Carbon Dioxide Emissions in 
2019

Despite over 20 years of annual international meet-
ings in which world leaders acknowledge the grow-
ing threat of climate change and vow to decrease GHG 
emissions, such emissions continue to rise. According 
to the Global Carbon Project, global emissions from coal 
declined by about 0.9% in 2019, but that drop was more 
than offset by the increased use of oil and natural gas 
around the world. Recent studies have confirmed that 
the production and transport and storage of natural gas 
releases huge amounts of methane which can warm the 
planet more than 80 times as much as the same amount of 
carbon dioxide over a 20-year period.

And while the growth rate in GHG emissions has 
slowed, scientists have long warned that in order to avoid 
the most severe consequences of climate change—includ-
ing deadly heat waves, droughts, and food and water 
shortages and SLR and environmental refugees— global 
CO2 emissions must steadily decline each year and nearly 
zero out before the end of the century. That is not happen-
ing.

During the 2000s, global fossil-fuel emissions were 
rising by roughly 3% per year on average, driven mostly 
by coal-fueled growth in China. Since 2010, emissions 
have grown more slowly as China’s need for new coal 
plants has waned and governments around the world 
have promoted cleaner technologies like electric cars, 
wind and solar power.

“I do think global and national policies are making a 
difference, particularly by driving the rapid growth in re-
newables, and we’d be worse off without them,” said Rob 
Jackson, a professor of earth system science at Stanford 
University. “But at the same time, it’s clear those policies 
haven’t been enough to stop the growth in fossil fuels.”

The new data shows that natural gas has become the 
biggest driver of emissions growth globally. Japan now 
relies on imported natural gas to replace many of the 
carbon-free nuclear plants that were closed after the 2011 
accident at the Fukushima Daiichi power station. And a 
boom in hydraulic fracturing has elevated natural gas as 
the largest source of electricity in the U.S.

China is responsible for 26% of the world’s CO2 emis-
sion each year, the U.S. 14%, the European Union 9% and 
India 7%. China’s emissions are projected to rise by about 
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even worse, in what scientists call a climate feedback 
loop.

In a recent commentary in the journal Nature, scien-
tists from the Potsdam Institute for Climate Research in 
Germany and other institutions warned that the accelera-
tion of ice loss and other effects of climate change have 
brought the world “dangerously close” to abrupt and 
irreversible changes, or tipping points. Among these, the 
researchers said, were the collapse of at least part of the 
West Antarctic ice sheet—which itself could eventually 
raise sea levels by four feet or more—or the loss of the 
Amazon rainforest.

“In our view, the consideration of tipping points 
helps to define that we are in a climate emergency,” they 
wrote.

The societal toll is accelerating, too, United Nations 
Secretary General António Guterres said in Madrid before 
the opening of the U.N.’s annual climate conference. 
“Climate-related natural disasters are becoming more 
frequent, more deadly, more destructive, with growing 
human and financial costs,” he said.

A growing number of studies have made more clear 
the causal relationship between global warming and 
‘natural’ disasters. Heat waves in Europe in June and July, 
extreme rainfall in Texas during Tropical Storm Imelda in 
September, the drought that precipitated the “Day Zero” 
water crisis in Cape Town in 2018 are among many events 
shown to have been made more likely, more intense, or 
both, by climate change.

Effects like loss of sea ice, more severe heat waves 
and changes in rainfall patterns were long predicted by 
scientists and described in reports like those of the Inter-
governmental Panel on Climate Change and, in the U.S., 
the National Climate Assessments produced by federal 
researchers.

“So much of what we’re seeing is exactly consistent 
with what’s expected from climate change,” said Philip 
B. Duffy, a physicist and president of the Woods Hole 
Research Center, which studies the environment.

At the root of the changes is the basic process of 
global warming. As carbon dioxide and other greenhouse 
gases build up in the atmosphere, they trap more of the 
heat that radiates from Earth’s surface as it absorbs sun-
light.

The World Meteorological Organization’s state of 
the global climate report, released at the Madrid talks, 
said that this decade will almost certainly be the warmest 
decade on record. And the second half of the decade was 
much warmer than the first, with global temperatures 
averaged over the second half about 0.2 degree Celsius 
(about 0.4 degree Fahrenheit) higher.

“All the time we’re breaking records in tempera-
tures,” Dr. Taalas said.

2.6% this year. Coal emissions in China grew by just 0.8%, 
but the country is quickly expanding its use of oil to fuel 
cars and trucks, and natural gas to heat homes and power 
factories.

In the U.S., CO2 emissions may fall 1.7% in 2019, 
due to a decline in coal-fired electricity. But this year’s 
drop won’t offset the 2.8% increase in 2018. Our failure to 
control emissions likely will be exacerbated by the Trump 
administration’s efforts to roll back Obama-era regula-
tions on carbon pollution from vehicle tailpipes and 
power-plants.

The European Union’s emissions may also fall 1.7% 
this year as the continent’s emissions-trading system 
helped remove about 20% of its coal power from the grid. 
Europe also saw an increase in demand for diesel and 
aviation fuel indicating that policymakers have been un-
able to curtail emissions from cars, trucks and planes even 
as they promote electric vehicles.

India has stated its goal of lifting hundreds of mil-
lions of people out of poverty, but its emissions are 
expected to rise only 1.8% this year after an 8% increase 
in 2018. But those low numbers may be explained by 
weaker economic growth and a strong monsoon season 
that allowed the country to generate more electricity from 
its emissions-free hydroelectric dams and less from its 
coal plants. India is promoting solar power and electric 
vehicles, and it remains to be seen whether those policies 
can keep future emissions low.

 Climate Change Is Accelerating: ‘Things Are 
Getting Worse’

So said Petteri Taalas, Secretary General of the World 
Meteorological Organization, which issued its annual 
state of the global climate report, concluding a decade of 
what it called exceptional global heat. “It’s more urgent 
than ever to proceed with mitigation.”

The report cited more devastating fires in California, 
persistent drought in the Southwest, record flooding 
in Europe and Africa, and a heat wave, of all things, in 
Greenland. Climate change and its effects are accelerat-
ing, with climate related disasters piling up, season after 
season.

Reducing GHG emissions to fight climate change 
will require drastic measures, Dr. Taalas said. “The only 
solution is to get rid of fossil fuels in power production, 
industry and transportation.”

Seas are warming and rising faster, putting more cit-
ies at risk of tidal flooding or worse. Glaciers are melting 
at a pace many researchers did not expect for decades. 
The amount of Arctic sea ice has declined so rapidly that 
the region may see ice-free summers by the 2030s.

Permanently frozen ground, or permafrost, is thaw-
ing more rapidly, threatening the release of large amounts 
of long-stored carbon that could in turn make warming 
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about two-thirds of a millimeter to sea level rise annually, 
and on much of the West Antarctic sheet

“This is a consequence of the warming temperatures 
of climate change,” said Marco Tedesco, a climate scien-
tist at the Lamont-Doherty Earth Observatory at Colum-
bia University.

“Overall we do not expect Greenland to slow down,” 
he said. “And we definitely expect an acceleration in 
mass loss of the West Antarctic ice sheet.” While the West 
Antarctic sheet currently contributes a small amount to 
sea level rise, eventually it could contribute as much as 
Greenland, he said.

Amid the long term increase in ice-sheet melting 
there have been some exceptional periods, including this 
summer in Greenland, when heat from Europe spread 
north, resulting in temperatures as much as 15F above 
normal. Overall this year, Greenland had a net ice loss of 
about 350 billion tons, about 20% more than the average 
in recent years and enough to add one millimeter to sea 
levels by itself.

A recent analysis by Dr. Tedesco and a colleague 
showed that a rare combination of atmospheric condi-
tions, related to instability of the polar jet stream that 
encircles Earth at high northern latitudes, led to this sum-
mer’s melting. Some scientists have suggested that this 
jet stream instability, or wobbling, is a result of climate 
change, although the idea is not completely accepted.

‘Bleak’ U.N. Report: World Heading to Climate 
Catastrophes

Four years after 196 countries agreed to a landmark 
deal in Paris to rein in GHG emissions in an effort to avert 
the worst effects of global warming, humanity is headed 
toward those very climate catastrophes, according to a re-
cent United Nations report. Both China and the U.S., the 
two biggest emitters of GHG, have increased their carbon 
footprints last year.

“The summary findings are bleak,” the report said, 
because countries have failed to halt the rise of GHG 
emissions even after repeated warnings from scientists. 
The result, the authors added, is that “deeper and faster 
cuts are now required.”

The world’s 20 richest countries, responsible for more 
than 75% of emissions, must take the biggest, swiftest 
steps to move away from fossil fuels, the report empha-
sized. The richest country of all, the U.S., however, has 
formally begun to withdraw from the Paris accord.

Global GHG emissions have grown by 1.5% every 
year over the last decade, according to the annual assess-
ment, the Emissions Gap Report, which is produced by 
the United Nations Environment Program. The opposite 
must happen if the world is to avoid the worst effects 
of climate change, including more intense droughts, 
stronger storm, widespread food insecurity and swelling 

The records extend to the oceans as well, which 
absorb about 90% of the excess heat retained by Earth as a 
result of increased GHG. Average ocean temperatures so 
far this year exceed those of 2018, which were records, the 
report said.

Since the rise of industry in the second half of the 
19th century, when widespread emissions of greenhouse 
gases began, the world has warmed by about 1.1C.

But how fast temperatures will continue to increase, 
and how much worse things may get, depends in large 
part on whether the world reins in GHG emissions, and 
by how much. After flattening between 2014 and 2016, an-
nual emissions from burning fossil fuels for energy have 
risen again.

The 2015 Paris agreement called for countries to 
pursue efforts to limit warming this century to 2C (3.6F) 
above preindustrial levels, with an even stricter target 
of 1.5C. But the United States under Trump is leaving 
the agreement, and a United Nations report last month 
suggested that even if countries meet their pledges to cut 
emissions, and many are far off track, warming would be 
more than twice the 1.5-degree target.

Using satellite data, a 2018 study found that global 
sea level rise is now about 4.5 millimeters a year, or a little 
less than one-fifth of an inch. The rate is increasing by 
about a 10th of a millimeter a year. The study estimated 
that the acceleration would result in SLR by the end of 
this century of 65 centimeters, or about 25 inches, which 
is more than double the rise if the rate had remained 
constant.

Sea level rise results from a combination of melting 
glaciers and ice sheets, and the thermal expansion of 
seawater as ocean temperatures rise. As with most of the 
projected effects of climate change, there is a high level of 
uncertainty about future sea levels.

“No one is terribly sure about what will happen by 
2100,” Dr. Nerem said. “If the ice sheets really start to go, 
things could change dramatically.”

Greenland and Antarctica hold enough ice to raise 
seas by about 220 feet if it all melted. Complete melt-
ing would take many centuries, but melting is speeding 
up on the Greenland sheet, which currently contributes 

“Since the rise of industry in the sec-
ond half of the 19th century, when 

widespread emissions of greenhouse 
gases began, the world has warmed 

by about 1.1C.”
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World Energy Outlook Report
The International Energy Agency published its an-

nual World Energy Outlook, an 810-page report that 
forecasts global energy trends to 2040. It noted that wind 
turbines, solar panels and electric vehicles are appearing 
around the world faster than predicted. But this rapid 
growth in clean energy is nowhere near fast enough to 
offset GHG emissions.

The agency has significantly increased its future 
projections from last year for offshore wind farms, solar 
installations and battery-powered cars, both because 
these technologies continue to decline in cost and because 
countries like India continue to ramp up their clean-ener-
gy targets.

But the report also issues a stark warning on climate 
change, estimating that the energy policies countries cur-
rently have on their books could cause global GHG emis-
sions to continue rising for the next 20 years. One reason 
is that the world demand for energy is increasing and 
the rise of renewables has not satisfied the extra demand. 
The result is that fossil fuels use, particularly natural gas, 
keeps growing to fill the gap.

“Without new policies in place, the world will miss 
its climate goals by a very large margin,” said Fatih Birol, 
the agency’s executive director.

Here are some of the report’s main takeaways:

• Renewable electricity likely will soon surpass coal.

The world’s consumption of coal is declining. Global 
investment in new coal-fired power plants has slowed 
sharply in recent years as countries like India find that 
a combination of solar panels and battery storage is a 
cheaper way to produce electricity.

Under current policies, the report predicts that 
renewables such as wind, solar and hydropower will 
surpass coal as the world’s dominant source of electric-
ity by 2030, growing to 42% of global generation with 
coal dropping to 34%. Natural gas, which is considered 
to be cleaner than coal but which still produces plenty of 
planet-warming emissions, will continue to cut into coal’s 
market share.

But coal is far from dead: Hundreds of coal plants 
that have already been built in Asia are only 12 years 
old on average and may operate for decades. It will be 
extremely difficult for the world to rapidly reduce its 
GHG emissions, the report warns, unless these existing 
plants are run less frequently, retired early or retrofitted 
with technology to capture their CO2 pollution and bury 
it underground. This carbon capture technology remains 
costly and has struggled to gain traction.

• Offshore wind is big and growing.

Land-based wind turbines have been preferred, but 
increasingly in places like Europe’s North Sea, energy 

environmental refugees, by midcentury. To stay within 
relatively safe limits, emissions must decline sharply, 
by 7.6% every year, between 2020 and 2030, the report 
warned.

Separately, the World Meteorological Organiza-
tion reported that emissions of three major greenhouse 
gases—carbon dioxide, methane and nitrous oxide—have 
all swelled in the atmosphere since the mid-18th century.

Under the Paris Agreement, reached in November 
2015, every country has pledged to reduce emissions 
according to individually determined targets and time-
tables. Even if every country fulfills its current pledg-
es—and many, including the U.S., Brazil and Australia, 
are currently not on track to do so—the Emissions Gap 
Report found average temperatures likely will rise 3.2C 
from the baseline average temperature at the start of the 
industrial age.

According to scientific models, that kind of tem-
perature rise sharply increases the likelihood of extreme 
weather events, the accelerated melting of glaciers and 
swelling seas—all endangering the lives of billions of 
people.

The reported noted that there are many ways to 
reduce emissions: quitting the combustion of fossil fuels, 
especially coal, the world’s dirtiest fossil fuel; switching 
to renewable energy like solar and wind power; replacing 
gas and diesel-fueled cars with electric vehicles; and halt-
ing deforestation.

In fact, many countries are headed in the wrong 
direction. A separate recent analysis looked at how much 
coal, oil and natural gas the world’s nations have said 
they expect to produce and sell through 2030. If all those 
fossil fuels were ultimately extracted and burned, the 
report found, countries would collectively miss their cli-
mate pledges, as well as the global 2C target, by an even 
larger margin than previously thought.

A number of countries around the world, including 
Canada and Norway, have made plans to reduce emis-
sions at home while expanding fossil-fuel production for 
sale abroad, that report noted. That is not helpful.

“At a global level, it doesn’t add up,” said Michael 
Lazarus, a lead author of the report and director of the 
Stockholm Environment Institute’s United States Cen-
ter. To date, he noted, discussions on whether and how 
to curb the production of fossil fuels have been almost 
entirely absent from international climate talks.

The International Energy Agency recently singled 
out the proliferation of sport utility vehicles, noting that 
the surge of S.U.V.s, which consume more gasoline than 
conventional cars, could wipe out much of the oil savings 
from a nascent electric-car boom.
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currently has about 40% of the world’s potential for solar 
energy but still has less than 1% of the world’s solar pan-
els. “I think energy developments in Africa are going to 
surprise many of the pessimists,” he said. 

Methane Emissions
Long-awaited satellite technology able to continuous-

ly monitor the planet for methane leaks has arrived and it 
brings nothing but bad news. For example, a little-known 
gas-well accident at an Ohio fracking site was in fact one 
of the largest methane leaks ever recorded in the U.S. 
Without the technology no one would ever have known 
of this huge release and it certainly would not have been 
reported.

The new finding reinforces the view that such meth-
ane releases are far more widespread than previously 
thought.

The blowout occurred in February 2018 at a natural 
gas well run by an Exxon Mobil subsidiary in Belmont 
County, Ohio and it released more methane than the 
entire oil and gas industries of many nations do in a year 
(like Norway and France). The Ohio episode triggered 
about 100 residents within a one-mile radius to evacu-
ate their homes while workers tried, for 20 days, to plug 
the well. About 120 metric tons of methane an hour were 
released. That amounted to twice the rate of the largest 
known methane leak in the U.S., from an oil and gas stor-
age facility in Aliso Canyon, Calif., in 2015, though that 
event lasted longer and had higher emissions overall.

“When I started working on methane, now about a 
decade ago, the standard line was: ‘We’ve got it under 
control. We’re managing it,’” Dr. Hamburg said. “But in 
fact, they didn’t have the data. They didn’t have it under 
control, because they didn’t understand what was actu-
ally happening. And you can’t manage what you don’t 
measure.”

Scientists said that a critical task was now to expedi-
tiously sift through the tens of millions of data points the 
satellite collects each day to identify methane hot spots. 
Studies of oil fields in the U.S. have shown that a small 
number of sites with high emissions are responsible for 
the bulk of methane releases.

In a visual investigation published in December, The 
New York Times used airborne measurement equipment 
and advanced infrared cameras to expose six so-called 
Super Emitters in a West Texas oil field. NYT investiga-
tors flew over the Permian oil fields, an area the size of 
Kansas, and their findings address the mystery behind 
why methane levels in the atmosphere have soared since 
2007. Fracking natural-gas production, which accelerated 
just as atmospheric methane levels jumped, is a prime 
suspect.

Methane leaks from oil and gas production may well 
cancel the assumed advantage that natural gas has over 

companies have been erecting huge turbines offshore 
that can harvest the stronger and steadier winds over the 
ocean. Costs continue to fall making this technology an 
increasingly attractive option.

Offshore wind now supplies 2% of the European 
Union’s electricity; the agency expects the share to in-
crease to 18% by 2040. Major new offshore wind farms 
are planned in the U.S., China, South Korea and Japan. 
If regulatory and permitting hurdles can be streamlined, 
offshore wind could help slash future emissions.

• S.U.V.s are canceling gains from electric vehicles.

Consumers purchased 2 million electric cars in 2018, 
thanks to falling battery costs and generous vehicle in-
centives in places like China and California. The agency 
expects purchases of electric cars to accelerate worldwide 
and, as a result, predicts that global gasoline and diesel 
use for cars could peak by the mid-2020s.

But, the growth in sales of S.U.Vs in the U.S., Europe, 
China and India, which consume more gasoline than con-
ventional cars, makes transportation-related emissions a 
big problem. In 2000, just 18% of passenger vehicles sold 
worldwide were S.U.V.s. Today, it’s 42%. The question is 
whether carmakers can figure out how to manufacture, 
and market, battery-powered S.U.V.s and whether con-
sumers will demand it.

• Energy efficiency efforts are slowing.

In addition to switching to cleaner sources of energy, 
countries can also curb their emissions by improving the 
energy efficiency of their factories, homes and vehicles 
through policies like building codes and fuel economy 
standards.

The report notes that in 2018 the energy intensity of 
the global economy, a measure of efficiency, improved 
by just 1.2%, one of the slowest rates in years. And many 
countries are weakening their policies, including the U.S., 
where Trump plans to roll back standards that would 
have required more efficient light bulbs.

Mr. Birol noted that there was significant room for 
improvement in nearly every country. “Two out of three 
buildings worldwide today are being built without 
efficiency codes and standards,” he said. “And those 
buildings can last for five to six decades, so focusing on 
efficiency is very important.”

• What happens in Africa is crucial.

Africa is projected to urbanize over the next few 
decades at a faster pace than China did in the 1990s and 
2000s. If Africa pursues the same fossil-fuel heavy path to 
development that China did, GHG emissions could rise 
considerably.

But, Mr. Birol said, there are reasons to think that 
African nations can follow a cleaner path. The continent 



74 NYSBA  The New York Environmental Lawyer  |  2020  |  Vol. 40  |   No. 1        

and environmental refugees drastically increased. And 
yet, the best the parties could do was cite an “urgent 
need” to reduce emissions in line with the Paris Agree-
ment. Utterly pathetic.

Good News: In Climate Ruling, Dutch Court 
Orders Leaders to Act

The Supreme Court of the Netherlands on Friday or-
dered the government to cut the nation’s greenhouse gas 
emissions by 25% from 1990 levels by the end of 2020. It 
was the first time a nation has been required by its courts 
to take action against climate change.

Because of climate change, “the lives, well-being and 
living circumstances of many people around the world, 
including in the Netherlands, are being threatened,” Kees 
Streefkerk, the chief justice, said in the decision. “Those 
consequences are happening already.”

Michael Gerrard, director of the Sabin Center for Cli-
mate Change Law at Columbia University and co-chair of 
the Global Climate Change Committee for NYSBA/EELS, 
said the decision was groundbreaking. “There have been 
1,442 climate lawsuits around the world,” he said. “This 
is the strongest decision ever. The Dutch Supreme Court 
upheld the first court order anywhere directing a country 
to slash its greenhouse gas emissions.”

It was the third court victory in the case for the 
environmental group Urgenda, which filed the lawsuit 
in 2013 against the Dutch government with nearly 900 
co-plaintiffs.

In a 2015 ruling, The Hague District Court issued an 
emissions-reduction ruling based partly on theories of 
human rights. It stated that the possibility of damages to 
current and future generations was so great and concrete 
that, given its duty of care, “the state must make an ad-
equate contribution, greater than its current contribution, 
to prevent hazardous climate change.”

On appeal, in October 2018, The Hague Court of Ap-
peal ruled in favor of Urgenda citing obligations under 
the European Convention on Human Rights, stating that 
the government was “acting unlawfully” by not taking 
stronger action is “in line with the State’s duty of care.”

On appeal to the Supreme Court of the Netherlands, 
in December Justice Streefkerk said the argument that a 
cut in emissions in the Netherlands would not have a big 
effect on a global level did not absolve a country from 
taking measures to reduce its own emissions. “Every 
country is responsible for its share,” he said.

He added that the case had application far beyond his 
small country. “These human rights, they’re not unique 
to the Netherlands,” he said. “We think and expect that 
other lawyers and courts will be looking at this judgment 
for inspiration about how to deal with this issue.”

coal in meeting the world’s energy needs. When burned 
for electricity, natural gas produces about half the carbon 
dioxide that coal does. But the production, transportation 
and storage of methane releases enormous amounts of 
methane as such studies prove.

In a separate paper published in October, satellites 
detected and measured a longer-term leak of methane 
from a natural gas compressor station in Turkmenistan, 
in Central Asia. Researchers estimated emissions from the 
site to be roughly comparable to the overall release from 
the Aliso Canyon event. The leak has now stopped, satel-
lite readings show, after the researchers raised the alarm 
through diplomatic channels.

Trump has acceded to the requests of the oil and gas 
industry to relax regulations so as not to interfere with the 
production of natural gas. (See Washington, below.)

U.N. Climate Talks Fail to Produce Agreement 
Among World Leaders

Given all the above, it is once again nothing short of 
astonishing that for the 25th time, world leaders met and 
failed to agree on concrete steps to reduce carbon emis-
sions and to take other steps relating to combating climate 
change. And while only the U.S. has decided to withdraw 
from the Paris accord (see Washington, below), other na-
tions, such as Brazil and Australia, also impeded progress 
(such that nothing was accomplished on carbon trading).

The Trump administration rejected a range of pro-
posals, including compensating developing countries 
for losses from intense storms, droughts, rising seas and 
other effects of global warming. The U.S. (with China and 
India) also blocked a nonbinding measure encouraging 
countries to adopt more ambitious targets for reducing 
GHG emissions next year.

The annual negotiations, held in Madrid this year, 
again revealed the vast gap between what scientists 
describe as essential to avert catastrophe and what the 
world’s most powerful leaders are willing to even dis-
cuss. Next year’s meeting in Glasgow, Scotland, will not 
involve the U.S.

If Trump is defeated in 2020, the new administration 
could rejoin the Paris Agreement after taking office in 
January 2021. China, currently the world’s largest GHG 
emitter, is likely to evaluate the U.S. position before com-
mitting to new emissions reductions targets of its own. 
A group of small island nations issued a statement that it 
was “appalled and dismayed” at the inaction and failure 
of the major emitters to reach consensus on issues critical 
to their survival.

It is known that even if all countries meet the vol-
untary targets they have set for themselves in the Paris 
accord, emissions continue to rise such that future storms 
and heat waves very likely will become more frequent, 
deadly and costly and coastal cities likely will be flooded 
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to intervene before the process of discovery begins. Those 
petitions are pending.

If the state succeeds, however, it could prove to be 
expensive for Exxon Mobil. A state expert has estimated 
the cost to shareholders of Exxon Mobil’s actions at some-
where between about $476 million and $1.6 billion. (The 
company posted earnings of $20.8 billion for 2019.)

Washington
Trump Serves Notice to Quit Paris Climate Agree-

ment.

The administration formally notified the United Na-
tions in November that it would withdraw the U.S. from 
the Paris Agreement on climate change, leaving global 
climate diplomats to plot a way forward without the 
cooperation of the world’s largest economy and second-
largest GHG emitter.

The action, which came on the first day possible 
under the accord’s rules on withdrawal, begins a year-
long countdown to the U.S. exit and a concerted effort to 
preserve the Paris Agreement, under which nearly 200 
nations have pledged to cut GHG emissions and to help 
poor countries cope with the worst effects of a warming 
planet.

Around the world, a shift in diplomatic strategy has 
already begun. Making the accord work without the U.S. 
will require other major polluters like China and India to 
step up. China, now the largest emitter of GHG has made 
significant promises but Beijing’s willingness to deliver is 
in doubt without similar commitments from the U.S. Un-
der United Nations rules, China and India are considered 
developing countries and are not obligated to curb emis-
sions. They agreed to do so as part of the Paris Agreement 
in large part because the U.S. was taking action.

Some nations are considering more punitive mea-
sures. France and Germany this year proposed a Europe-
an carbon tax to impose on countries with less stringent 
climate protection policies.

In the U.S., environmentalists are pressing states, cit-
ies and businesses to cut emissions and move to renew-
able energy sources like solar and wind power. Hundreds 
of local governments and businesses have made emis-
sions pledges pursuant to a movement called We Are 
Still In, which seeks to show the world that Americans 
support the Paris Agreement even if the administration 
does not.

Michael Bloomberg, the billionaire philanthropist and 
former mayor of New York City, has started America’s 
Pledge, an initiative to track efforts by U.S. cities, states, 
and businesses to reduce GHG emissions. On Monday 
he also announced that mayors, governors, chief execu-
tive officers and environmental leaders would host a 
“U.S. Climate Action Center” at the next round of climate 

The Dutch case has already inspired similar suits 
against national governments in Belgium, France, Ire-
land, Germany, New Zealand, Britain, Switzerland and 
Norway and from plaintiffs around the world against the 
European Union, part of a larger trend of citizens seeking 
action from the courts on climate issues.

Lawsuit Against Exxon Begins in New York
The New York Attorney General filed suit in 2018 

against Exxon Mobil allegeing that the company not only 
knew about the hazards of climate change, but defrauded 
shareholders over its true costs.

The case turns on the claim that Exxon kept a secret 
set of financial books that seriously underestimated the 
costs of potential climate change regulation while claim-
ing publicly that it was taking such factors into account.

It is only the second climate-change lawsuit to reach 
trial in the United States, but it could be a bellwether for 
the long line of other suits awaiting trial that are intended 
to hold fossil fuel companies responsible for the costs of 
climate change.

The case is before Justice Barry R. Ostrager of New 
York State Supreme Court in Manhattan. Exxon has de-
nied the charges.

The Exxon case does not concern the question as 
to whether climate change is real, or caused by human 
activities—or Exxon’s efforts over decades to muddy 
the public discussion of climate change while its own 
research showed the urgency of the issue. Those topics 
are “what everyone thought it was going to be when the 
investigation started,” Professor Gerrard said.

Professor Gerrard said, “I’m sure that a lot of the 
trial will be very dull and technical argumentation on 
how do you calculate the impact of certain disclosures on 
shareholder value.” The emphasis on shareholder value is 
crucial to the state’s legal authority under the Martin Act, 
New York’s sweeping shareholder protection law.

Maura Healey, the attorney general of Massachusetts, 
has been pursuing a similar investigation and is expected 
to file her own lawsuit soon.

Justice Ostrager has thrown out most of the claims of 
selective political prosecution as potential defenses in the 
case. Exxon has pursued those claims in a separate federal 
court case that is now before the Court of Appeals for the 
Second Circuit, after a federal district judge ruled force-
fully against the company’s arguments, saying Exxon’s 
effort to blunt “duly authorized investigations” through 
the courts was “extraordinary,” and based on “extremely 
thin allegations and speculative inferences.”

The case comes to trial as other lawsuits over climate 
change are making their way through the courts. In two 
cases involving the city of Baltimore and the state of 
Rhode Island, the industry has asked the Supreme Court 
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Oil and gas sites are not required to install round-the-
clock emissions monitors.

Fossil fuel companies made contact with the Trump 
administration as early as March 2017, just months after 
the presidential inauguration, to argue for a rollback 
of methane emissions rules. They held repeated meet-
ings with federal officials, including an important one in 
November 2018, when lobbyists for DCP, EagleClaw and 
other oil processing companies met with officials from the 
EPA to discuss unintended or “fugitive” methane emis-
sions.

Representatives of the lobby group, GPA Midstream, 
argued that the EPA should relax monitoring require-
ments for fugitive emissions at gathering and compressor 
facilities. GPA Midstream met with Trump administration 
officials at least three times on the matter.

The efforts were part of a broader industry push to 
reverse Obama-era rules that would have forced opera-
tors to more aggressively monitor and repair natural gas 
leaks while reducing flaring.

At a March 2018 meeting, lobbyists for the Indepen-
dent Petroleum Association of America, which represents 
thousands of oil and gas companies nationwide, circulat-
ed material that forcefully rebutted the scientific evidence 
of large fugitive emissions from drilling sites. The lobby-
ists said the data “create the illusion” that super emitters 
pose a problem, according to a handout from the meeting. 
Recent investigations suggest the industry material was 
misleading, at best.

The companies found a sympathetic administration. 
Before his appointment as assistant administrator at the 
EPA overseeing air pollution, William L. Wehrum lobbied 
on behalf of oil and gas producers, including gas proces-
sors and petroleum refineries.

Mr. Wehrum was forced to resign from the agency 
in June and is under investigation for his contacts with 
former clients. His former boss, Andrew Wheeler, the EPA 
administrator, also lobbied for energy companies earlier 
in his career.

By August 2019, the EPA had proposed a broad roll-
back, including rescinding direct regulations of methane 
emissions completely. Volatile organic compounds, a 
separate but related category of gases, would remain 
regulated, which would have a side effect of limiting 
some methane emissions.

Energy giants including BP, Exxon Mobil, Chevron 
and Shell have, to varying degrees, publicly supported 
methane regulation. However, trade associations rep-
resenting all three, including the American Petroleum 
Institute and the Independent Petroleum Association of 
America, have fought against direct regulation.

negotiations to assume the role the American delegation 
would have played.

Trump Administration Rollback on GHG Emissions 
Requirements

 The energy industry is seeking and winning looser 
federal regulations on methane, a major contributor to 
global warming. The operators of the sites identified by 
The Times (see Methane Emissions, above) are among the 
companies that have lobbied the Trump administration, 
either directly or through trade organizations, to weaken 
regulations on methane.

Next year, the administration may advance a plan 
that would effectively eliminate requirements that oil 
companies install technology to detect and fix methane 
leaks from oil and gas facilities. By the EPA’s calculations, 
the rollback would increase methane emissions by 370,000 
tons through 2025, enough to power more than a million 
homes for a year.

 The regulatory rollback sought by the energy indus-
try is the latest chapter in the administration’s historic 
effort to weaken environmental and climate regulations 
while waging a broad-based attack on climate science.

Scientists say that, in weakening the rules, the Trump 
administration underestimates methane’s global climate 
effects. It also disregards research that suggests methane 
emissions from oil and gas infrastructure are far larger 
than previously estimated.

Methane also contributes to ground-level ozone, 
which, if inhaled, can cause asthma and other health 
problems.

“It’s increasingly clear that fossil fuel production 
has dramatically increased global methane emissions,” 
said Robert Howarth, an earth system scientist at Cornell 
University and author of a study estimating that North 
American shale gas production may be responsible for 
about a third of the global increase in methane emissions 
over the past decade.

In the New York Times aerial survey, the six methane 
“super emitters” ranged from 298 to 678 lbs/hr, including 
at DCP Pegasus, which is part owned by the energy gi-
ant Phillips 66.. With the naked eye, investigators cannot 
detect any methane emissions at all. But with specialized 
equipment, they can detect several types of gases, includ-
ing methane and ethane, both greenhouse gases, as well 
as pollutants called volatile organic compounds.

Those readings would likely quality those sites as 
“super emitters,” a term used by scientists to describe 
large-scale releases that are responsible for a dispropor-
tionately high share of methane emissions from oil and 
gas sites. In a 2017 study of the Barnett shale basin in 
Texas, methane releases of about 60 pounds or more an 
hour were classified as super emitters, making up just 1% 
of sites but accounting for nearly half of total emissions. 



NYSBA  The New York Environmental Lawyer  |  2020  |  Vol. 40  |   No. 1 77    

I have been focusing on some of the big ticket items, 
melting polar ice caps, rising, warming, acidifying seas 
with altered currents affecting weather systems, major 
natural disasters such as draught, flood 
and wildfire. In this Blog I will focus on 
some of the effects, retreat, managed and 
forced.

Except this just happened (Feb 8-9): 
an iceberg twice the size of Washington 
D.C. calved from the Pine Island Glacier in West Antarc-
tica. The Pine Island Glacier is one of the fastest-retreating 
glaciers in Antarctica, and along with the Thwaites 
Glacier nearby, it is being closely monitored. The danger 
is that these glaciers have begun an irreversible melting 
phase which could open the literal floodgates freeing 
immense amounts of inland ice to flow into the sea which 
would significantly raise sea levels about four feet.

Most of you are aware of the horrific wildfires in Aus-
tralia. I will just touch on how extreme they have been, 
then a few points about the past year, and then retreat 
from the coasts.

Facts on the Ground
Australia has had many fires over the centuries but 

2019-2020 was the country’s most disastrous fire season 
ever. About 16 million acres burned in New South Wales 
and Victoria, an area about the size of West Virginia. 
Millions more acres have burned in other parts of the 
country. The most devastating impact of these fires from 
a human standpoint is that they are happening in popu-
lated areas. Until now, fires this large happened mostly in 
places like northern Canada or Siberia, where few people 
live and blazes burn largely uncontrolled.

“What we’re seeing in Australia, in a completely dif-
ferent environment, are fires that are approaching or even 
exceeding the magnitude of things that we only saw in 
the most remote forested regions in the world,” said Ross 
Bradstock, the director of the Center for Environmental 
Risk Management of Bushfires at the University of Wol-
longong in New South Wales.

These fires are unprecedented. “We’re looking at a 
globally significant fire season in Australia,” he added. 
The numbers from Australia dwarf those from some of 
the most high-profile fires in recent years. The bushfires 
in southeastern Australia this season have burned about 
eight times as much land as the 2018 fires in California, 
which covered nearly two million acres and were the 
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worst in that state’s recorded history. They are also far 
larger than the estimates of 2.2 million acres burned by 
September last year in the Amazon basin, where farmers, 
some emboldened by the policies of President Jair Bolso-
naro of Brazil, ignited tens of thousands of fires to clear 
land.

“It’s quite phenomenal and far exceeds anything you 
would see in the western U.S.A., which is a very fire-
prone area, the southwest of Canada, the Mediterranean 
and parts of South America,” Dr. Bradstock said. “It’s so 
much bigger than anything else.”

The losses Australia is experiencing in lives and prop-
erty are staggering. At least 29 people have been killed. 
More than 2,500 homes have been destroyed. For Austra-
lia’s wildlife, the toll has been incalculable. About 87% 
of Australia’s wildlife is endemic to the country, which 
means it can only be found on this island continent.

And a great many of those species, like the koala, the 
southern brown bandicoot and the long-footed potoroo, 
have populations living in the regions now being oblit-
erated by the fires. Because the fires this season have 
been so intense and consumed wetlands as well as dry 
eucalyptus forests, there are few places many of these 
animals can seek refuge. Scientists estimate that close to 
half a billion native animals have been killed and fear that 
some species of animals and plants may have been wiped 
out completely. Surviving animals are abandoning their 
young in what is described as mass “starvation events.”

“We’ve never seen fires like this, not to this extent, 
not all at once, and the reservoir of animals that could 
come and repopulate the areas, they may not be there,” 
said Jim Radford, a research fellow at La Trobe University 
in Melbourne.

Smoke generated by the fires has blanketed Sydney, 
Melbourne and Canberra, at times giving them some of 
the worst air in the world. The prolonged exposure of 
bushfire smoke to millions of people has raised fears of 
health effects that could last for years.

NASA has been tracking a plume of smoke from the 
fires the size of the continental US. By Jan. 14, smoke had 
circumnavigated the globe, returning to eastern Australia. 
Along the way, it caused hazardous breathing conditions 
in New Zealand and discolored skies in South America.

The fires have also produced huge amounts of heat-
trapping carbon emissions. The fires in southeastern 
Australia produced as much carbon as the entire country 
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Mr. Morrison owes his narrow election victory to 
the coal-mining oligarch Clive Palmer, who formed a 
puppet party to keep the Labor Party—which had been 
committed to limited but real climate-change action—out 
of government. Mr. Palmer’s advertising budget for the 
campaign was more than double that of the two major 
parties combined. Mr. Palmer subsequently announced 
plans to build the biggest coal mine in Australia.

Mr. Morrison has tried to present the fires as catas-
trophe-as-usual, nothing out of the ordinary. This is a 
political calculation: With no effective opposition from 
the Labor Party and with media dominated by Rupert 
Murdoch—58% of daily newspaper circulation—firmly 
behind his climate denialism, Mr. Morrison may prevail 
as long as he downplays the magnitude of the problem.

Mr. Morrison’s resume includes immigration minis-
ter, where he adhered to a policy that interned refugees 
in hellish Pacific-island camps, and he seems indifferent 
to human suffering. Now his government is following 
authoritarian tactics cracking down on unions, civic 
organizations and journalists. Under legislation pending 
in Tasmania, and expected to be copied across Australia, 
environmental protesters could be jailed up to 21 years 
for demonstrating.

2019 Was a Record Year for Ocean Temperatures
Last year was the warmest year on record for the 

world’s oceans, part of a long-term warming trend, ac-
cording to a study released in January. “If you look at the 
ocean heat content, 2019 is by far the hottest, 2018 is sec-
ond, 2017 is third, 2015 is fourth, and then 2016 is fifth,” 
said Kevin E. Trenberth, a senior scientist at the National 
Center for Atmospheric Research and an author on the 
study.

The study was published in the journal Advances in 
Atmospheric Sciences. It followed an announcement by 
European scientists that Earth’s surface temperatures in 
2019 were the second hottest on record.

Since the middle of last century, the oceans have 
absorbed roughly 93% of the excess heat caused by GHG 
from human activities such as burning coal for electricity. 
That has shielded the land from some of the worst effects 
of rising emissions.

emits from man-made sources in more than eight months 
of the year.

While Australia is normally hot and dry in the sum-
mer, climate change is bringing longer and more frequent 
periods of extreme heat. That makes vegetation drier and 
more likely to burn. Last year was the hottest and driest 
year on record in Australia, and some regions have expe-
rienced drought for years. This season, the fires started 
earlier than usual—some as soon as July—and lasted into 
March.

“The wildfires decimating Australia, killing people, 
ravaging wild habitats and pushing communities and 
firefighters to their absolute limits are growing and co-
alescing into the country’s worst peacetime catastrophe 
precisely because of climate change,” said Paul Read, a 
co-director of the National Center for Research in Bushfire 
and Arson at Monash University in Melbourne.

While scientists have long predicted that climate 
change would bring longer and more intense fire seasons, 
the blazes were not expected to be this bad this soon. Aus-
tralia was not projected to see wildfires this devastating 
for another 40 to 50 years. Recalibrating means expecting 
these phenomenal fires to continue to occur, particularly 
as Australia’s drought persists and temperatures are 
expected to continue to climb after the warmest decade 
on record.

In another first, the government deployed military 
assets, a move not seen since World War II. About 3,000 
army reservists, along with aircraft and naval ships, 
helped with evacuations and firefighting efforts. In antici-
pation of the bad conditions, thousands of people were 
evacuated, largely from communities along the southeast-
ern coast, where the towns swell with tourists during the 
summer.

Prime Minister Scott Morrison has been widely 
criticized for his response to the fires. He had resisted a 
major intervention by the national government, and left 
firefighting to the volunteers in individual states. He has 
also minimized the link between global warming and the 
extreme conditions that have fueled the fires. In fact, the 
response of Australia’s leaders has been not to defend 
their country but to defend the coal industry, a big donor 
to both major parties. While the fires were exploding in 
mid-December, the leader of the opposition Labor Party 
went on a tour of coal mines expressing his unequivocal 
support for coal exports. Mr. Morrison went on vacation 
to Hawaii.

Since 1996 successive conservative Australian govern-
ments have successfully fought to subvert international 
agreements on climate change in defense of the country’s 
fossil fuel industries. Australia is currently the world’s 
largest exporter of both coal and gas and was ranked last 
of 57 countries on climate-change action.

“While scientists have long pre-
dicted that climate change would 
bring longer and more intense fire 
seasons, the blazes were not ex-
pected to be this bad this soon.”
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rainfall—the heat has contributed to a severe drought that 
has gripped most of the country since 2017.

Alaska recorded its hottest month in July 2019, 
NOAA reported in an analysis in January. All-time 
temperature records were set across the state, including 
in Anchorage, the largest city. In early July there were 
successive days of record-high average temperatures 
statewide.

2019 continued a long-term warming trend, one that 
has led to increased melting of Alaska’s thousands of gla-
ciers, thawing of permafrost, and a lack of sea-ice cover-
age in some of the Arctic waters surrounding the state.

The Bering Sea, off Alaska’s northwest coast, was 
ice-free for much of last year. Satellite images taken in 
late March showed largely open water at a time when the 
sea is normally completely covered in ice. The lack of ice 
is thought to have contributed to the increased warming 
across the state—a climate feedback loop in which warm-
ing creates conditions that lead to more warming.

Southern Africa is also experiencing drought espe-
cially the Okavango Delta in northern Botswana. Extreme 
heat in southern Africa has contributed to the region’s 
worst drought in decades. Zambia and Zimbabwe are 
most affected with millions of people suffering food 
shortages as production of maize and other grains de-
clined by at least 30%.

The countries’ electricity supply is also at risk, as wa-
ter levels along the Zambezi, one of Africa’s major rivers, 
are exceptionally low. Under normal conditions Zambia 
and Zimbabwe get about half of their electricity from a 
dam on the Zambezi; the reservoir behind the dam is cur-
rently at less than 20% of capacity.

Climate Change Is Accelerating, May Be 
‘Dangerously Close’ to Irreversible

Europe had its warmest year ever, with all seasons 
warmer than average. Single-day temperature records 
were set in Paris and other cities, and nuclear reactors 
in France and Germany were forced to reduce output or 
shut down because the cooling water became too warm.

The Arctic, which is warming more rapidly than oth-
er parts of the world, experienced extraordinary condi-
tions last year. Large stretches of Arctic waters, including 
the Chukchi, Barents and Kara seas, remained ice free for 
much of the year. And in late July, Europe’s heat moved 
north to Greenland where the Greenland ice sheet lost a 
net total of about 300 billion tons of ice, higher than the 
average of about 240 billion tons in recent years.

Global Warming Produces Rising Seas
Approximately 600 million people live in an area 

most vulnerable to climate change, the world’s coastlines. 
By the end of this century, seas are expected to rise one 

“Ocean heat content is, in many ways, our best 
measure of the effect of climate change on the earth,” said 
Zeke Hausfather, the director of climate and energy at the 
Breakthrough Institute in California. Surface tempera-
ture measurements are more variable from year to year 
because they are affected by things like volcanic eruptions 
and El Niño events, cyclical weather patterns that pump 
energy and moisture into the atmosphere.

While 2016 was the fifth-hottest year on record for 
the oceans, it was the hottest year on record in terms of 
surface temperatures. There was a significant El Niño that 
year, Dr. Trenberth said, which moved the heat from the 
ocean into the atmosphere.

Increasing ocean temperatures have harmed marine 
life and contributed to mass coral reef bleaching, the loss 
of critical ecosystems, and threatened livelihoods like 
fishing as species have moved in search of cooler waters.

The impacts of warming oceans also affects global 
climate. “The heavy rains in Jakarta just recently resulted, 
in part, from very warm sea temperatures in that region,” 
said Dr. Trenberth, who also drew connections between 
warming ocean temperatures to weather over Australia. 
The recent drought there has helped to propel what many 
are calling the worst wildfire season in the nation’s his-
tory.

“These sea temperatures influence regional weather 
patterns and sometimes even global weather patterns,” 
Dr. Trenberth said.

2019, the Second-Hottest Year Ever, Closed Out 
the Warmest Decade

The 2010s were the warmest decade on record. Six of 
the warmest years ever have occurred since 2010 includ-
ing last year, which was the second hottest. 2019 was only 
slightly cooler than 2016.

The independent analyses by researchers at the 
National Aeronautics and Space Administration and the 
National Oceanographic and Atmospheric Administra-
tion showed that global average surface temperatures last 
year were nearly 1 degree Celsius (1.8F) higher than the 
average from 1951 to 1980.

The warming trends “are clear and unequivocal,” 
said Gavin Schmidt, director of the NASA Goddard 
Institute for Space Studies, which conducted the NASA 
analysis. “The surface temperature record tells us that 
the last decade was more than 1 degree Celsius higher 
than the late 19th century and we know that this has been 
driven by human activities.”

Australia, in addition to wildfires, experienced 
temperatures 1.5C (2.7 F) higher than the mid-20th cen-
tury average, according to the Australian government’s 
Bureau of Meteorology. Combined with low rainfall 
totals—in December the country set a record for least 
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At San Francisco’s Ocean Beach, large sums are being 
spent to control erosion, and a section of the adjacent 
coastal road, the Great Highway, is being moved inland.

“We basically built everything just about at the high 
tide line,” said Laura Tam, a policy director at SPUR, a 
Bay Area urban planning and research group. “Nothing 
was built thinking of future changes in tides. We didn’t 
think about sea level rise.” That could be said of every 
coastal community world-wise.

Erosion is a natural process. The shoreline has always 
shifted. But people have drawn lines in the sand and built 
their homes and lives around these lines. They intend to 
fight and stay. Many have nowhere to go and no money 
to get there. Nature doesn’t care. Climate change is speed-
ing up the process of erosion and shoreline movement. 
Something has to give.

As in Manila, the poor may pay with their lives. In 
San Francisco, where money can be found it will be spent 
on defenses. But that only buys time, not safety nor secu-
rity. It is on this purchased time that the problems facing 
many Bay Area communities are being discussed: How 
much do you armor the coast? What should be saved? 
Who will be forced to move? Who gets to decide? Man-
aged retreat is a political live wire.

And managed retreat is the good option, as opposed 
to forced retreat. In Pacifica, some sea walls crumbled, 
endangering a row of apartments. The 52 tenants were 
forced to move and received no compensation. As this 
was one of the most expensive counties in the state, the 
city spent $620,000 on demolition.

By 2050 Many Cities Will Be Erased by Rising 
Seas

Rising seas could affect three times more people by 
2050 than previously thought, threatening to all but erase 
some of the world’s great coastal cities. New research 
shows that 150 million people live on land that will be 
below the high-tide line by midcentury.

Southern Vietnam could all but disappear. More than 
20 million people in Vietnam, almost one-quarter of the 
population, live on land that will be inundated. Much of 
Ho Chi Minh City, the nation’s economic center, could 
disappear. Studies by Climate Central, a science organiza-
tion based in New Jersey, and published in the journal 
Nature Communications, focused on these dangers.

In Thailand, more than 10% of citizens now live on 
land that is likely to be inundated by 2050, compared 
with just 1% according to the earlier data. The political 
and commercial capital, Bangkok, is particularly imper-
iled.

Climate change will put pressure on cities in multiple 
ways, said Loretta Hieber Girardet, a Bangkok resident 
and United Nations disaster risk-reduction official. Even 

to four feet. And increasingly ferocious storms will drive 
higher tides that could destroy entire communities/cities.

Since the early 1990s, sea levels have risen 5 to 7 
centimeters a year, or double the global average, by Ma-
nila, Philippines. The rate of sea level rise is predicted to 
increase for the foreseeable future. The poorest residents 
live in flimsy bamboo homes on stilts by the water’s edge. 
They have repeatedly been displaced by storm-surges 
and many have died. But the poor have nowhere to go 
and return to the only place they know. There is little 
money and less talk of a managed retreat for them. North 
of the city, the village of Pariahan, is now permanently 
underwater. The villagers were forced to retreat. Where 
they went is unknown.

In wealthier areas of Manila the city has taken adap-
tive steps such as raising roads. Those with money have 
raised their homes to stay above the road. Some have 
poured cement and sand on the floor four times in 30 
years. A poorer homeowner abandoned his house. Its roof 
is barely above street level now.

Retreat is complex and expensive. Forcing people to 
move away from the coast is not enough, said Antonia 
Yulo-Loyzaga, a member of the board of directors of the 
Manila Observatory, a research organization. People must 
be able to find work nearby, or efficient public transpor-
tation. The average commute into Manila is currently 
two hours or more each way. New communities must be 
planned, new, affordable housing built. Even planning is 
expensive and time consuming. Time is short as the sea is 
already intruding, and money even shorter.

In wealthy communities in the U.S., such as San 
Francisco, where the Pacific has risen 4 to 8 inches over 
the last century, projections are for an additional rise of 
2.4 to 3.4 feet by 2100. The California Coastal Commission 
has urged city governments to plan accordingly. Options 
include fortifying flood defenses, restoring wetlands, and 
forced retreat. All have begun to be implemented.

But, as in Manila, people are loath to leave what they 
call home. “People’s properties and investments are at 
risk,” Jack Ainsworth, head of the commission, said in an 
interview. “It becomes very political and very emotional.” 
And again, those who can afford it, pay whatever it takes 
to fortify high-value at risk coastal infrastructure.

Voters in San Francisco approved a $425 million bond 
measure to start fortifying a sea wall along a bayfront 
road, the Embarcadero. The hope is to protect some of 
the city’s most expensive real estate and infrastructure 
including a subway line, a light rail tunnel, and sewage 
infrastructure.

In Mission Creek, the builders of a new real estate 
development in a former industrial area are raising old 
roads and warehouses by as much as 10 feet. And the San 
Francisco airport, situated in tidal marshlands (like JFK), 
is getting $587 million to raise its sea wall.
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“So this is far more than an environmental problem,” 
he said. “It’s a humanitarian, security and possibly mili-
tary problem too.”

Washington
Trump Administration Is Sidelining Science

This blog focuses on Climate Change so I will omit the 
ways the Trump administration has been diminishing the 
role of science in federal policymaking in other areas. The 
Administration is transforming the federal government 
whose effects, experts say, could reverberate for years.

Political appointees have terminated government 
studies, reduced the influence of scientists over regula-
tory decisions and in some cases pressured researchers 
not to speak publicly. The latest instance involves Indur 
Goklany, a former low-level Interior Department em-
ployee who suddenly was elevated by the Trump Admin-
istration for his misleading statements that elevated CO2 
levels are beneficial to the ecology. He is now empowered 
to insert such language into nine government reports 
which could shield harmful governmental action from 
legitimate legal challenges. This is likely to play out in 
battles in California’s central valley as farmers demand 
more scarce water which should be denied to them for 
the protection of wildlife including salmon runs.

The administration has particularly challenged 
scientific findings related to the environment and public 
health opposed by industries such as oil drilling and coal 
mining. But it has also impeded research around human-
caused climate change, which Trump has dismissed 
despite a global scientific consensus.

“The disregard for expertise in the federal govern-
ment is worse than it’s ever been,” said Mr. Gerrard who 
has tracked more than 200 reports of Trump administra-
tion efforts to restrict or misuse science since 2017. “It’s 
pervasive.”

Hundreds of scientists, many of whom say they are 
dismayed at seeing their work undone, are departing.

“Regulations come and go, but the thinning out of 
scientific capacity in the government will take a long time 
to get back,” said Joel Clement, a former top climate-
policy expert at the Interior Department who quit in 2017 
after being reassigned to a job collecting oil and gas royal-
ties. He is now at the Union of Concerned Scientists, an 
advocacy group.

Trump maintains that government regulations stifle 
businesses and thwart some of the administration’s core 
goals, such as increasing fossil-fuel production. Many of 
the starkest confrontations with federal scientists have 
involved issues like environmental oversight and energy 
extraction—areas where industry groups have lobbied for 
regulatory rollbacks.

as global warming floods more places, it will also push 
poor farmers off the land to seek work in cities.

In Shanghai, one of Asia’s most important economic 
engines, water threatens to consume the heart of the city 
and many other cities around it.

The new data shows that 110 million people already 
live in places that are below the high tide line, protected 
by seawalls and other barriers. Cities must invest vastly 
greater sums in such defenses, Mr. Strauss said, and they 
must do it quickly.

The new projections suggest that much of Mumbai, 
India’s financial capital and one of the largest cities in the 
world, is at risk of being wiped out. Built on what was 
once a series of islands, the city’s historic downtown is 
particularly vulnerable.

Overall, the research shows that countries should 
start preparing now for more citizens to relocate internal-
ly, according to Dina Ionesco of the International Orga-
nization for Migration, an intergovernmental group that 
coordinates action on migrants and development.

“We’ve been trying to ring the alarm bells,” Ms. 
Ionesco said. “We know that it’s coming.” There is little 
modern precedent for this scale of population movement, 
she added.

The disappearance of cultural heritage could bring 
its own kind of devastation. Alexandria, Egypt, founded 
by Alexander the Great around 330 B.C., could be lost to 
rising waters.

In other places, the migration caused by rising seas 
could trigger or exacerbate regional conflicts. Basra, the 
second-largest city in Iraq, could be mostly underwater 
by 2050. If that happens, the effects could be felt well be-
yond Iraq’s borders, according to John Castellaw, a retired 
Marine Corps lieutenant general who was chief of staff 
for U.S. Central Command during the Iraq War.

Further loss of land to rising waters there “threatens 
to drive further social and political instability in the re-
gion, which could reignite armed conflict and increase the 
likelihood of terrorism,” said General Castellaw, who is 
now on the advisory board of the Center for Climate and 
Security, a research and advocacy group in Washington.

“New research shows that 150 
million people live on land that 

will be below the high-tide line by 
midcentury.”
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lobbyists connected to the industries that those agencies 
oversee.

Scientists and health experts have singled out two 
moves they find particularly concerning. Since 2017, the 
EPA has moved to restrict certain academics from sitting 
on its Science Advisory Board, which provides scrutiny of 
agency science, and has instead increased the number of 
appointees connected with industry.

And, in a potentially far-reaching move, the EPA has 
proposed a rule to limit regulators from using scientific 
research unless the underlying raw data can be made 
public. Industry groups like the Chamber of Commerce 
have argued that some agency rules are based on science 
that can’t be fully scrutinized by outsiders. But dozens of 
scientific organizations have warned that the proposal in 
its current form could prevent the EPA from considering 
a vast array of research on issues like the dangers of air 
pollution if, for instance, they are based on confidential 
health data.

 “The problem is that rather than allowing agency 
scientists to use their judgment and weigh the best avail-
able evidence, this could put political constraints on how 
science enters the decision-making process in the first 
place,” said Ms. Wagner, the University of Texas law 
professor.

As noted, given this work atmosphere, federal em-
ployees, especially scientists, are leaving.

“In the past, when we had an administration that wa  
s not very pro-environment, we could still just lay low 
and do our work,” said Betsy Smith, a climate scientist 
with more than 20 years of experience at the EPA who in 
2017 saw the cancellation of her long-running study of 
the effects of climate change on major ports.

“Now we feel like the EPA is being run by the fossil 
fuel industry,” she said. “It feels like a wholesale attack.” 
After her project was killed, Dr. Smith resigned.

The loss of experienced scientists can erase years or 
decades of “institutional memory,” said Robert J. Ka-
vlock, a toxicologist who retired in October 2017 after 
working at the EPA for 40 years, most recently as acting 
assistant administrator for the agency’s Office of Research 
and Development.

His former office, which researches topics like air 
pollution and chemical testing, has lost 250 scientists 
and technical staff members since Trump came to office, 
while hiring 124. Those who have remained in the office 
of roughly 1,500 people continue to do their work, Dr. Ka-
vlock said, but are not going out of their way to promote 
findings on lightning-rod topics like climate change. “You 
can see that they’re trying not to ruffle any feathers,” Dr. 
Kavlock said.

At the EPA, staffing has fallen to its lowest levels in 
at least a decade. More than two-thirds of respondents to 
a survey of federal scientists across 16 agencies said that 
hiring freezes and departures interfered with their scien-
tific work. In June, the White House ordered agencies to 
cut by one-third the number of federal advisory boards 
that provide technical advice.

The White House said it aimed to eliminate commit-
tees that were no longer necessary. Panels cut to date had 
focused on issues including invasive species and electric 
grid innovation, an essential piece if we are to move rap-
idly to a sustainable, renewables-based energy system.

“When we decapitate the government’s ability to use 
science in a professional way, that increases the risk that 
we start making bad decisions, that we start missing new 
public health risks,” said Wendy E. Wagner, a professor of 
law at the University of Texas at Austin who studies the 
use of science by policymakers.

In an article published in the journal Science last year, 
Ms. Wagner wrote that some of the Trump Administra-
tion’s moves, like a policy to restrict certain academics 
from the EPA’s Science Advisory Board or the proposal 
to limit the types of research that can be considered by 
environmental regulators, “mark a sharp departure with 
the past.” Rather than isolated battles between political 
officials and career experts, she said, these moves are an 
attempt to legally constrain how federal agencies use sci-
ence in the first place.

This year, for instance, the National Park Service’s 
principal climate change scientist, Patrick Gonzalez, 
received a “cease and desist” letter from supervisors after 
testifying to Congress about the risks that global warming 
posed to national parks.

Shortly after Trump’s election, the Commerce Depart-
ment disbanded a 15-person scientific committee that had 
explored how to make National Climate Assessments, the 
congressionally mandated studies of the risks of climate 
change, more useful to local officials. It also closed its 
Office of the Chief Economist, which for decades had con-
ducted wide-ranging research on topics like the economic 
effects of natural disasters.

A Commerce Department official said the climate 
committee it discontinued had not produced a report, and 
highlighted other efforts to promote science, such as a 
major upgrade of the nation’s weather models.

Research that potentially posed an obstacle to 
Trump’s promise to expand fossil-fuel production was 
halted, too. In 2017, Interior officials canceled a $1 million 
study by the National Academies of Sciences, Engineer-
ing, and Medicine on the health risks of “mountaintop 
removal” coal mining in places like West Virginia.

Many top government positions, including at the EPA 
and the Interior Department, are now occupied by former 
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Facts on the Ground
It’s hurricane season in the south. A series of violent 

and deadly storms have killed dozens, including two on 
April 19 and 6 on April 22 as tornadoes hit Oklahoma, 
Louisiana and Texas. Homes were 
destroyed, two factories were damaged 
and thousands were left without power.

But over 100 storm tracks constitut-
ing the deadliest tornado outbreak in 
six years caused at least 36 deaths over 
two days in several southern states beginning on Easter 
Sunday. The storms covered over 770 miles, the worst 
one was on the ground for nearly 68 miles in Mississippi. 
First responders wearing face masks to protect against the 
spread of the coronavirus searched for residents in their 
destroyed homes in Alabama, Georgia, Texas, Tennessee 
and Arkansas. Radar revealed that “debris lift” (trees, 
structures from homes, etc.) was recorded at an elevation 
of 5,000 feet. While tornados are customary in Mississippi 
in April, the added warmth and extra humidity in the 
atmosphere due to global warming strengthens them and 
makes them extra destructive and lethal.

I’ve been reporting on the big-ticket items climatolo-
gists are watching, melting polar ice sheets, melting per-
mafrost (that may be releasing bacteria and viruses long 
dormant that could unleash the kind of long-predicted 
global pandemic that we are currently experiencing but 
is not linked to climate change) and warming oceans 
and their effects including the bleaching and dying 
of the Great Barrier Reef off Australia. Recent reports 
reveal alarming developments, for the first time, along 
1,500-miles of the natural wonder.

Oceans absorb 93% of the heat trapped by the green-
house gases emitted by humans into the atmosphere by 
burning fossil fuels. Recent findings show they are warm-
ing 40% faster on average than scientists estimated six 
years ago. A recent study revealed 2019 was the hottest 
year on record for the world’s oceans. Most concerning is 
the fact that in past years corals recovered from the stress 
of warming water if a cool period followed, a process that 
could take 10 to 15 years. But no such cooling is occurring 
now. A wide range of species of coral reefs all over the 
world are experiencing mass die-offs.

The worst die-off was in 2016 when approximately 
30% of the corals on the Great Barrier Reef died.  The 2019 
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die-off ranks second and predictions are the worst is yet 
to come.

Water temperature in February 2020, during the 
Southern Hemisphere summer, was the warmest month 
on record near the reef, with readings in some places peak-
ing at more than 5°F above average for the time of year.

Hundreds of millions of people are dependent for 
their protein on reef fish like the coral trout, which is 
being adversely affected by the bleaching of the Great 
Barrier Reef. Thousands of marine species depend on 
the reefs.  Scientists fear that the loss of that food supply 
could cause a humanitarian crisis.

As reported in Blog 28, Australia experienced its 
worst-ever wildfires in 2019 and that has been followed 
by the worst-ever coral bleaching. Research has stopped 
due to the Coronavirus. But what is known is that the 
record-breaking warm waters have bleached large parts 
of Australia’s Great Barrier Reef this year, as they did in 
2016 and 2017. The Great Barrier Reef is experiencing its 
third mass bleaching event in five years and that reefs 
around the world have been dying at an alarming rate for 
several years because of global warming.

Reef corals grow very slowly, and while most of them 
can live only in warm water, they are highly sensitive to 
above-normal temperatures.

The Great Barrier Reef is estimated to support thou-
sands of marine species, and it is essential to the lives 
of some aboriginal groups and the natives of the Torres 
Strait Islands, between the Australian mainland and New 
Guinea.

A detailed assessment of the reef published in 2019 
found that about 40% of the reefs “are in poor to very 
poor condition,” and “some critical ecosystem functions 
have deteriorated since 2014.” And that was last year 
before the most recent warming.

The government of Scott Morrison, who is supported 
by and in return supportive of fossil fuel interests, and 
further supported  by the dominant press owned by Ru-
pert Murdoch (see Bog 28), announced in Reef 2050 a plan 
to reduce the water pollution that also threatens corals, 
reducing agricultural runoff, dredging and port develop-
ment, and reducing the population of crown-of-thorns sea 
stars, which feed on coral. Needless to say, such measures 
do not address global warming.
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jected growth by about 33% of the more than 19 gigawatts 
of new solar capacity predicted for 2020.

Other experts are more optimistic. Wood Mackenzie, 
an energy research and consulting firm, estimates that 
solar and wind power will continue adding capacity this 
year and next as wind turbines are typically erected out-
side urban areas and many states have deemed construc-
tion an essential activity.

The decreasing price of solar panels has helped the 
industry expand. In 2019, solar capacity increased 23% 
from 2018 and it added 13.3 gigawatts, exceeding new 
wind and natural-gas generation.

“We blew through all of the projections,” said Caton 
Fenz, chief executive of ConnectGen, a wind, solar and 
electricity-storage developer based in Houston. “We’re 
surfing a long-term wave,” he said. “We just can’t get 
specific things done because of the pandemic, but I don’t 
think that affects the broader trajectory.”

His company has 3,000 megawatts—the equivalent 
of three large power plants—under development in 11 
states. About 40% is wind projects, 40% solar and the rest 
electricity storage.

Investors, such as Quantum Energy Partners, are 
switching from the oil and gas entities to renewables, in-
cluding ConnectGen. Because developers can build wind 
and solar farms more quickly than natural gas, coal and 
nuclear plants, renewables have become more attractive 
financially. In tough economic times like these, private 
equity investors look for businesses that can quickly scale 
up and start earning money. Congress could be of greater 
assistance if it make it easier for the solar industry to take 
advantage of tax credits.

The Department of Homeland Security included 
electricity production on its list of essential activities. 
That should enable the Lotus Solar Project, a 67-megawatt 
solar farm north of Fresno, Calif., to resume work.

Warmest January Ever Puts 2020 on Track to Be 
One of Top 10 Hottest Years

January was so warm that 2020 is already “virtually 
certain” to be among the 10 warmest years on record, 
and has nearly a 50% chance of being the warmest ever, 
per National Oceanic and Atmospheric Administration 
scientists.

January was the warmest ever in 141 years of record 
keeping, according to Karin Gleason, a climatologist with 
the National Centers for Environmental Information. 
Global average January temperatures were 2.05F (1.14C) 
above average, slightly higher than in January 2016, the 
previous record-holder.

“According to our probability statistics, it’s virtually 
certain that 2020 will rank among the top 10 years on re-
cord,” she said. Their analysis also showed a 49% chance 

Global Climate Talks Delayed by Coronavirus

The 26th annual Convention of the Parties (COP26) 
was cancelled. The parties to the 2015 Paris agreement on 
climate change were scheduled to meet in November 2020 
but will instead gather in 2021.

While the conference is considered vital to the world’s 
ability to avert the worst effects of climate change, 
including fatal heat waves and flooded coastal cities, it 
has achieved nothing thus far in terms of binding GHG 
emissions reductions. The 196 signatory nations have all 
proposed their own emissions reductions in an attempt 
to keep the planet from warming beyond 2C (3.6F) above 
preindustrial levels, but few if any are on track to meet 
their pledge and even if all pledges were met the planet 
still likely would warm around 3-4C. Trump has pledged 
to withdraw the U.S. from the agreement but the U.S. 
plans to attend the meetings to promote continued smart 
use of fossil fuels.

The goal of the cancelled conference was to spur 
countries to strengthen their targets for GHG reductions, 
as required by the Paris agreement every five years. No 
country has made such a revised pledge.

Patricia Espinosa, executive secretary of U.N. Cli-
mate Change agency, urged governments to rebuild their 
economies after the pandemic with climate goals in mind.

“Soon, economies will restart,” she said. “This is a 
chance for nations to recover better, to include the most 
vulnerable in those plans, and a chance to shape the 21st 
century economy in ways that are clean, green, healthy, 
just, safe and more resilient.”

Pre-Pandemic, Wind and Solar Energy Was 
Thriving, Oil Companies Collapsing

Renewable energy may account for nearly 21% of the 
electricity the U.S. uses for the first time in 2020, after an 
increase of 3% last year and 10% in 2010. Work has largely 
stopped but is expected to resume in 2020 as oil, gas and 
coal companies struggle financially or seek bankruptcy 
protection.

As in other parts of the world, wind turbines and so-
lar panels in California and Texas now produce electricity 
more cheaply than natural gas and coal. That has made 
them attractive to electric utilities and investors alike.

“Renewables are on a growth trajectory today that 
I think isn’t going to be set back long term,” said Dan 
Reicher, the founding executive director of the Steyer-
Taylor Center for Energy Policy and Finance at Stanford 
University and an assistant energy secretary in the Clin-
ton administration.

The Solar Energy Industries Association, a trade 
group, estimates that about 50% of the 250,000 workers in 
the industry could lose their jobs at least temporarily due 
to the pandemic. The Association has downgraded pro-
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of this year being the warmest ever, and a greater than 
98% likelihood it will rank in the top five.

The forecasts are consistent with a long-term trend 
of global warming that is occurring as a result of human-
caused emissions of GHGs that trap heat in the atmo-
sphere. All of the 10 current warmest years on record 
have occurred since 2004, and the past five years have 
been the hottest five. Last year was only slightly cooler 
than 2016, the hottest year ever.

The record warmth in January was extraordinary 
because it occurred in the absence of an El Niño event. El 
Niño, which is linked to warmer than average sea-surface 
temperatures in the equatorial Pacific Ocean, tends to 
affect global weather patterns and leads to generally 
warmer temperatures. The record temperatures of 2016 
were associated with a strong El Niño.

“We’re in sort of new territory here with a record in a 
non-El Niño month,” Ms. Gleason said.

Sudden Collapse of Wildlife Due to Climate 
Change Predicted

A recent study published in Nature predicts that cru-
cial ecosystems may falter causing mass die-offs for both 
wildlife and humans who are similarly dependent on 
such ecosystems. Such losses could occur starting in the 
next decade if GHG emissions are not reduced, according 
to the report.

“For a long time things can seem OK and then sud-
denly they’re not,” said Alex L. Pigot, a scientist at Uni-
versity College London and one of the study’s authors. 
“Then, it’s too late to do anything about it because you’ve 
already fallen over this cliff edge.”

More than a million plant and animal species are at 
risk of extinction due to human activities including indus-
trial farming, over-fishing, excessive logging, destructive 
mining, poaching and burning fossil fuels.

Based on current GHG emission rates, the research 
suggests that sudden collapses in tropical oceans could 
begin in ten years. We are already experiencing severe 
coral bleaching. Tropical forests, which include some of 
the most diverse ecosystems on earth, could experience 
severe breakdowns by the 2040s.

The study adds greater urgency to meeting the target 
set in the Paris accord of holding global warming below 
2C. If that goal were met, the number of species endan-
gered by climate change would decrease by 60%, and 
only 2% of the planet’s ecosystems might face collapse. As 
noted, the 2C goal does not appear tenable.

According to the latest IPCC Report (2014), at the 
current rate of GHG emissions, there is no path to staying 
below 2C. The best we could hope for is “more unlikely 
than likely” if by 2050 global emissions are within a range 
of 38% below 2010 levels or 24% above 2010 emissions 

levels, and  if by 2100 emissions are within a range of 50% 
below 2010 levels to 134% below 2010 levels. That would 
require no net carbon emissions (100% reduction) and the 
removal of 34% of the carbon in the atmosphere emitted 
in 2010. There is currently no technology available at that 
scale to accomplish such a feat.

Litigation: Youth Climate Change Case Against 
Government Is Dismissed; New York Loses 
Climate Change Fraud Case Against Exxon Mobil

A federal appeals court dismissed the landmark cli-
mate change lawsuit brought on behalf of young people 
against the federal government, Juliana v. United States. 
The appeals court decision reversed the district court 
judge, Ann Aiken, that allowed the case to proceed.

While the young plaintiffs “have made a compel-
ling case that action is needed,” wrote Judge Andrew D. 
Hurwitz, climate change is not an issue for the courts. 
“Reluctantly, we conclude that such relief is beyond our 
constitutional power. Rather, the plaintiffs’ impressive 
case for redress must be presented to the political branch-
es of government.”

In a lengthy and impassioned dissent, Judge Jose-
phine L. Staton wrote that “the government accepts as 
fact that the United States has reached a tipping point 
crying out for a concerted response — yet presses ahead 
toward calamity. It is as if an asteroid were barreling 
toward Earth and the government decided to shut down 
our only defenses.”

The third judge on the panel was Mary H. Murguia. 
All three were appointed by President Obama.

The lead lawyer for the plaintiffs, Julia Olson, said 
she would appeal the ruling to the full Ninth Circuit 
for an en banc hearing. Ms. Olson is an environmental 
lawyer with Our Children’s Trust. She originally filed the 
suit in 2015 against the Obama administration, demand-
ing both that the government drop policies that encour-
aged fossil fuel use and take faster action to curb climate 
change.

Ms. Olson argued that under the public trust doc-
trine, which has been used to compel the government to 
preserve natural resources for public use, government 
officials had “willfully ignored” the dangers of burning 
fossil fuels.

The 21 young plaintiffs, now between the ages of 12 
and 23, claim that the government’s actions, and inaction, 
in the face of global warming violate their “fundamental 
constitutional rights to freedom from deprivation of life, 
liberty, and property.” [See Blog 27 for a Dutch court rul-
ing upholding such rights.]

Michael B. Gerrard, one of my Co-chairs on the 
NYSBA EELS Global Climate Change Committee and the 
director of the Sabin Center for Climate Change Law at 
Columbia University, called the decision “a disappoint-
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ment but not a surprise.” He said that “many U.S. judges 
have vigorously enforced the environmental laws written 
by Congress but won’t go beyond that.” “They want to 
leave the key decisions to the ballot box,” he said. “So for 
now, all three branches of the federal government are sit-
ting on their hands as the planet burns.”

In the New York case against Exxon, judge, Barry 
Ostrager, found that attorney general Letitia James failed 
to prove that Exxon violated the Martin Act, New York’s 
powerful legal tool against shareholder fraud. The state 
alleged that Exxon had engaged in fraud through its 
statements about how it accounted for the costs of climate 
change regulation. Judge Ostrager found the testimony 
by Rex Tillerson more convincing.

The state argued that Exxon kept two sets of books 
concerning climate change: one presented to the public 
that accounted for the potential future costs and another 
internal set in which those costs were disregarded. The 
state was asking for as much as $1.6 billion in restitution 
to shareholders.

Exxon’s lead attorney, Ted Wells, Jr., argued that the 
company had developed a “robust” system for dealing 
with future climate costs, and that its statements about its 
accounting for such costs were not misleading.

The judge called the attorney general’s lawsuit “hy-
perbolic” and accepted Exxon’s argument that its internal 
practices to evaluate the possible costs of regulations 
of greenhouse gases on future projects “do not impact 
the company’s financial statements and other corporate 
books and records” at issue in the shareholder fraud 
charges. He said the state had presented no testimony 
that any shareholder had been misled, and that a compa-
ny report that the state had argued was misleading was, 
based on evidence presented at trial, “essentially ignored 
by the investment community.” As a result, he said, the 
company had not made “any material misrepresenta-
tions” that would have misled a reasonable investor.

Judge Ostrager was careful to point out that “nothing 
in this opinion is intended to absolve Exxon Mobil from 
responsibility for contributing to climate change in the 
production of its fossil fuel products.” “But Exxon Mobil 
is in the business of producing energy, and this is a securi-
ties fraud case, not a climate change case.”

A large number of cities and counties across the U.S., 
as well as the state of Rhode Island, are pursing lawsuits 
against the oil industry seeking compensation for their 
costs in dealing with climate change. While some judges 
have met those cases with skepticism, many of the cases 
are moving forward.

Another state case asserting that Exxon committed 
fraud, filed by the Massachusetts Attorney General, is 
pending. That case resembles NY’s case in some aspects, 
but relies on that state’s laws, and a broader ambit of ac-
cusations concerning fraud and advertising.

Washington

EPA Rollbacks Lack Scientific Basis

A top panel of government-appointed scientists, 
many of them chosen by the Trump administration, said 
that three of Trump’s most far-reaching proposals to 
weaken major environmental regulations are at odds with 
established science.

Draft letters posted online by the EPA’s Scientific 
Advisory Board, which is responsible for evaluating the 
scientific integrity of the agency’s regulations, addressed 
the Trump administration’s rewrite of an Obama-era 
regulation of waterways, and an Obama-era effort to 
reduce planet-warming vehicle tailpipe emissions and 
a plan to limit scientific data that can be used to draft 
health regulations.

In each case, the 41 scientists on the board—many of 
whom were appointed by the Trump administration to re-
place scientists appointed by the Obama administration—
found that the regulatory changes were inconsistent with 
established science.

The scientists concluded that the proposed rule on 
water pollution “neglects established science” by “failing 
to acknowledge watershed systems.” They saw “no sci-
entific justification” for excluding certain bodies of water 
from protection under the new rule.

Regarding vehicle emissions standards, they saw 
“significant weaknesses in the scientific analysis of the 
proposed rule” which was a centerpiece of the Obama 
administration’s effort to address climate change.

And they stated that “key considerations that should 
inform the proposed rule have been omitted from the 
proposal or presented without analysis” regarding the 
proposal to limit scientific data in health regulations.

Legal experts believe that the advisory body’s 
opinion may undermine the Trump administration’s 
rollbacks which will be challenged in the courts. “The 
courts basically say if you’re going to ignore the advice of 
your own experts you have to have really good reasons 
for that,” said Patrick Parenteau, a professor of law with 
the Vermont Law School. “And not just policy reasons 
but reasons that go to the merits of what the critiques are 
saying.”

Trump has openly espoused an aggressive agenda of 
weakening environmental regulations. During his first 
year, more than a quarter of the academic scientists on 
the panel departed or were dismissed and many were 
replaced by scientists with industry ties who were per-
ceived as likely to be more friendly to the industries that 
the EPA regulates.

 “We are trying to give the EPA the best science it can 
in order to make decisions,” said Dr. Michael Honeycutt, 
the new head of EPA’s scientific advisory board, who had 
a reputation at the Texas Council on Environmental Qual-
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NEPA is not being amended now. But, as part of the 
Trump administration roll-back of rules, the CEQ is revis-
ing the rules that guide the implementation of the Act. 
The proposed changes will be published in the federal 
register and the public will have 60 days to comment on 
them. A final rule is expected before the presidential elec-
tion in November.

Environmentalists and legal experts said the pro-
posed changes would weaken critical safeguards for air, 
water and wildlife. The move, which will be challenged 
in court, could eliminate a powerful tool used to stop or 
slow Trump’s encouragement of coal and oil develop-
ment as part of its “energy dominance” policy.

In March, a federal judge found that the Obama 
administration did not adequately take into account the 
climate change impact of leasing public land for oil gas 
drilling in Wyoming. This ruling also threatens Trump’s 
plans for fossil fuel development.

One month later, another federal judge set back 
Trump’s plan to lift an Obama-era moratorium on coal 
mining on public lands. The court found the administra-
tion failed to adequately study the environmental effects 
of mining as required by NEPA.

In 2018 a federal court cited NEPA when it halted 
construction on the Keystone pipeline, which Trump has 
championed. The court said the Trump administration 
had failed to justify reversing the Obama administration’s 
ruling that the pipeline would unduly worsen climate 
change. The case is on-going.

The Trump administration “simply discarded prior 
factual findings related to climate change to support its 
course reversal,” according to Judge Brian Morris of the 
United States District Court for Montana.

Mr. Gerrard said eliminating the need to consider 
climate change would lead to more pipelines and other 
projects that emit GHGs. It could also put roads, bridges 
and other infrastructure at greater risk, he said, because 
developers would no longer be required, for instance, to 
consider the potential impacts of such things as sea-level 
rise and flooding.

“It has the potential to distort infrastructure plan-
ning by making it easier to ignore predictable futures that 
could severely degrade the projects,” Mr. Gerrard said.

The required NEPA analysis has been especially 
important in addressing environmental injustice. There 
is a long and shameful history of siting big projects in or 
near low-income communities. NEPA provides a process 
for all citizens to address federal officials, through public 
hearings or written comments, to which federal agencies 
must respond.

ity for supporting policies that were more lax than those 
of the federal government.

Trump Rule Proposes to Exclude Climate Change From 
Infrastructure Planning

The Trump administration has proposed to weaken 
the 50-year-old National Environmental Policy Act. To 
environmentalists, it is the Magna Carta of environmen-
tal law. It requires that major energy and infrastructure 
projects receiving federal funding or requiring federal 
approval undergo environmental reviews. Citizens have 
a right to comment on these proposals in hearings and 
through a public comment process. It also requires the 
federal government to consider alternatives and mitiga-
tion for projects that threaten communities with lasting 
harm. Under the proposed changes, federal agencies 
would no longer be required to consider climate change 
implications when they assess the environmental impacts 
of infrastructure projects such as highways and pipelines.

The proposed rule relaxes language meant to prevent 
conflicts of interest. Trump’s rules would allow environ-
mental reviews to be conducted by contractors with a 
financial interest in the project. That could give corpora-
tions more influence over how those reviews are written, 
increasing the chances of reports favoring corporate in-
terests. The rules would enable fossil fuel companies and 
others to put their profits ahead of the public interest.

The fossil fuel industry does not favor long-term cli-
mate impacts to be considered in decisions over whether 
to allow more coal to be mined from public lands, for 
example, or more oil drilled offshore.

The proposed changes could ease the way for the 
Keystone XL oil pipeline and other fossil fuel projects 
that have been delayed by court findings that the Trump 
administration failed to properly consider climate change 
when analyzing the environmental effects of projects.

The administration has also proposed to narrow the 
scope of projects subject to environmental review. That 
would enable more projects to move through the ap-
proval process without having to disclose plans for such 
things as waste discharge, tree cutting or increased air 
pollution.

The new rule proposes to eliminate the require-
ment that agencies consider the “cumulative” impacts of 
projects. In recent years courts have interpreted that as a 
requirement to study the effects of allowing more planet-
warming GHG emissions into the atmosphere. It also has 
meant evaluating the possible impacts of rising sea levels 
and other foreseeable results of climate change on a given 
project.

NEPA has only been amended once since 1970. In 
1983 the White House Council on Environmental Quality 
limited the use of worst-case scenarios in project reviews.
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The published proposal says that Mr. Wheeler places 
“little weight on quantitative estimates” of the mortality 
risk associated with fine soot pollution.

The decision was praised by Republican lawmakers 
and the nation’s oil companies and manufacturers, which 
had said tighter regulation on smokestack emissions of 
fine soot would threaten their economic viability—even 
prior to the outbreak of the coronavirus.

Paul Billings, a senior vice president of the American 
Lung Association, noted that the Harvard study affirmed 
earlier reports linking PM 2.5 to premature deaths. “This 
pollution already kills tens of thousands of Americans ev-
ery year. This is an affirmation of a standard that already 
does not provide adequate safeguards to public health,” 
he said.

Administrator Wheeler claimed that some of the 
Harvard study’s authors who have publicly criticized 
decisions made by the Trump administration “seem to 
have a bias.”

The proposed rule will be open to public comment 
for 60 days before being reviewed by the White House 
and made final. It retains a standard enacted in 2012, of 12 
micrograms per cubic meter, about 1/30th the width of a 
human hair, but associated with heart attacks, strokes and 
premature deaths. EPA is legally required every five years 
to review the latest science and update that standard.

After the latest review, EPA scientists concluded that 
if the standard was tightened to about nine micrograms 
per cubic meter, annual deaths would fall by about 27%, 
or 12,150 people a year. But the administration decided to 
stick with the current standard, which is “associated with 
45,000 deaths” annually.

Trump Declines to Tighten Clean Air Rules Linked to 
Increased Coronavirus Deaths

Despite scientific studies linking air pollution and 
COVID-19 death rates, the Trump administration de-
clined to tighten a regulation on industrial soot emissions.

Public health experts say that the administration ig-
nores scientific research, including the work of the EPA’s 
own public health experts, showing that PM 2.5 (ex-
tremely small particulate matter) pollution contributes to 
tens of thousands of premature deaths annually, and that 
even a slight reduction of fine soot could save thousands 
of American lives.

Researchers at Harvard recently released the first na-
tionwide study showing a link between long-term PM 2.5 
exposure and COVID-19 death rates. The study revealed 
that a person subject for decades to high levels of PM 2.5 
is 15% more likely to die from the coronavirus than some-
one in a region with slightly less PM 2.5.

“The timing of this is unbelievable,” said Richard 
Lazarus, a professor of environmental law at Harvard. 
“There’s this big study that just came out linking this 
pollutant to COVID. This seems like a colossal mistake on 
the administration’s part.”

EPA’s administrator Wheeler said EPA will not 
impose stricter controls on the tiny, lung-damaging 
industrial particles claiming that the scientific evidence 
was insufficient to merit tightening the current emissions 
standard.

“We believe the current standard is protective of 
public health,” Mr. Wheeler said. “Through the five-year 
review process we’ve identified a lot of uncertainties. 
Through those uncertainties we’ve identified that the cur-
rent standard does not need to be changed.”
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Perhaps the most at-risk people during the storm 
were the one million Rohingya refugees in Bangladesh 
living in horrid refugee camps. They have been sheltering 
there since 2017 after fleeing violence and persecution in 
neighboring Myanmar. Their makeshift tin and tarpaulin 
shelters were obliterated. And the first cases of COVID-19 
have been confirmed in the camp.

More locally, and also in May, the northeast U.S. 
experienced some oddly cold weather. After an unusu-
ally mild winter, an Arctic blast, called a polar vortex, 
descended. Climatologists have noted that climate change 
has likely affected air (the jet stream) and water currents 
which rarely allowed such Arctic winds to descend the 
way they have of late. But in the first week of May, record 
cold temperatures reached from New England to Ala-
bama and Mississippi, and snow fell in western Massa-
chusetts. Temperatures in New York City went from 80F 
to 40F.

This odd jet stream pattern has persisted for much of 
April and has contributed to unseasonably warm tem-
peratures in much of western U.S. If the climate continues 
to vary widely from past patterns, the implications for 
agriculture, wildlife migration and mating and pollina-
tion, and ecosystems equilibrium, are troubling.

Scientists think Arctic warming and the decline in sea 
ice is causing the jet stream to wobble in ways that lead 
to more extreme weather year round, by creating zones 
of high-pressure air that can cause weather systems—the 
ones that bring extreme heat, or cold—to stall.

Arctic warming may also be affecting climate over 
the longer term. As Greenland’s ice sheet melts, the fresh 
water it releases lowers the saltiness of the nearby ocean. 
These salinity changes may affect large ocean currents 
that help determine long-term climate trends globally.

While the pandemic has temporarily reduced global 
GHG emissions, it won’t be meaningful. Emission levels 
are expected to ramp back up as global economic activ-
ity resumes. And since construction on renewable energy 
projects have mostly been shuttered, energy usage will 
continue to be largely carbon-dependent. What may be 
more lasting is the economic harm that has halted resil-
iency infrastructure projects (see below) as spending was 
diverted to emergency response.

Perhaps the world’s forests can absorb the excess car-
bon, but a closer look at the health of trees in a warming 

Facts on the Ground
On Monday, May 18, Cyclone Amphan became the 

most intense cyclone over the Bay of Bengal in the 21st 
Century. It had a maximum wind speed of 165 mph and 
caused at least 80 deaths in India and 
Bangladesh and obliterated numerous 
villages. It reached the highest classifi-
cation of “super cyclonic storm.”

Scientists have long predicted that 
such tropical storms would develop 
as the planet, and oceans, warm. The Indian Ocean was 
exceedingly warm, 88F, thus providing the energy that 
fueled Amphan. Researchers in the US with the National 
Oceanic and Atmospheric Administration reported that 
the likelihood of these kinds of cyclonic storms develop-
ing into the equivalent of Category 3 storms had in-
creased by about 8% per decade since the late 1970s.

A similar recent monster storm, Cyclone Harold, 
formed over the South Pacific basin in April 2020. Both 
cyclones reached an estimated 1-minute Maximum Sus-
tained Wind of 165 mph (Category 5), with Harold killing 
more than 30 people and causing widespread destruction 
in the Solomon Islands, Vanuatu, Fiji, and Tonga.

Around three million people in India and Bangladesh 
heeded the warnings of the storm’s approach and moved 
to safety. But many refused to move given the fact that 
emergency shelters were already packed with people 
fleeing the coronavirus. Many who escaped to the shelters 
are now feared to have been exposed. India has surpassed 
100,000 infections and likely many more as testing is 
limited.

The storm may have also taken a toll on wildlife. 
Belinda Wright, the executive director of the Wildlife Pro-
tection Society of India, reported serious damage to the 
ecosystem of the Sundarbans, the world’s largest man-
grove forest and a wildlife refuge, home to endangered 
species including Bengal tigers. Habitat loss, hunting 
and the illegal trade of animal parts have devastated the 
global population of tigers—now estimated at fewer than 
4,000, compared with about 100,000 a century ago. The 
refuge was close to where the cyclone made landfall and 
stretches across the border of India and Bangladesh along 
the Bay of Bengal. Villagers said that there wasn’t a tree 
left standing.
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“It’s a kind of no-go area to talk about climate migra-
tion,” Dr. Scheffer said. But the possibility that hundreds 
of millions of people may be forced to move to cooler 
areas means that society “needs to think about how we 
can accommodate as much as we can.”

Antarctica’s Melting Continues
Scientists at the Scripps Institution of Oceanography 

in La Jolla, CA, are receiving data from The Ice, Cloud 
and land Elevation Satellite-2, or ICESat-2, which was 
launched in 2018, as part of NASA’s Earth Observing 
System. This new, vastly improved data from space is 
providing the most precise picture yet of Antarctica’s ice, 
which is accumulating in some places and disappearing 
in others, and how the changes could contribute to rising 
sea levels.

The data will help researchers better understand the 
largest driver of ice loss in Antarctica, the thinning of 
floating ice shelves that allows more ice to flow from the 
interior to the ocean. It is clear that the continent is losing 
mass over all as the climate warms, but the change is un-
even. Ice is accumulating in parts of East Antarctica, and 
rapidly decreasing in West Antarctica and the Antarctic 
Peninsula.

The researchers have determined how Antarctica’s 
mass balance, the difference between accumulation and 
loss, changed from 2003 to 2019 for each of its 27 drainage 
basins. Overall, the continent had lost enough ice to raise 
sea levels by six millimeters, or about one-quarter of an 
inch, during that time.

Thinning ice shelves in West Antarctica are unable to 
prevent ice on land from flowing toward the ocean. Float-
ing ice shelves accounted for 30% of the ice loss in West 
Antarctica, the researchers found. Floating ice is lost by 
calving of icebergs and through melting from underneath 
by a deep current of warmer water that circulates around 
the continent.

Floating ice is already in the water, so when it calves 
or melts it does not add to SLR. But when ice shelves 
cease to act as buttresses against the grounded ice behind 
them, when they thin and allow that ice to flow into the 
ocean, it adds to the sea level. Scientists are increasingly 
concerned about this loss of floating ice and the increased 
flow of grounded ice in the West Antarctic ice sheet, and 

world is not encouraging. And perhaps the melting polar 
ice can be stopped, but improved measuring capability is 
providing data that is similarly disconcerting.

Recall the pyramid of life (Blog 1) with Homo sapiens 
precariously balanced atop the four supporting blocks: 
Land-based resources, Ocean-based resources, Climatic 
stability, and Political stability. Facts on the Ground has, 
for 30 Blogs, made the point that Climatic stability is very 
much in question. As further explained below, cracks 
in this block extend to the Land block (heat, drought, 
floods and wildfires harm Land-based resources), and the 
Ocean block as oceanic currents, sea level rise, acidifica-
tion, altered salinity and coral reef die-offs compromise 
Ocean-based resources. And such diminished land and 
ocean-based resources lead to failed states, environmental 
refugees and Political instability as we are witnessing in 
parts of Africa and the Middle East.

Within Decades Extreme Heat Could Affect 
Billions of People

Up to one-third of the world’s population likely will 
attempt to survive in the next half century in areas that 
are considered unsuitably hot for humans, according to 
a recent report published in Proceedings of the National 
Academy of Sciences. The Sahara region in Africa has 
mean annual temperatures around 84F and fewer than 25 
million people currently live there. But by 2070 extreme 
heat could make parts of India, the Middle East, South 
America, Southeast Asia and Australia unlivable.

The global population is also rising and may reach 
10 billion by 2070. If so, about 3.5 billion people could 
be affected by extreme heat and many of them could be 
compelled to migrate to cooler areas. The likely resulting 
economic, social and political disruption could be pro-
found.

The above-noted areas that could become unbearably 
hot “are precisely the areas that are growing the fastest,” 
said Timothy A. Kohler, an archaeologist at Washington 
State University and an author of the study.

A 2018 World Bank study had estimated that climate 
change would force about 140 million people in Africa, 
South Asia and Central and South America to migrate 
within their own borders by 2050. The new figure of 3.5 
billion figure is a shocking number but it is a worst-case 
estimate. If emissions decline and if warming slows, the 
number of people affected could drop to about a billion.

The researchers found that while warming could 
cause colder parts of the world to become more suitable 
for living, large parts would warm beyond a tolerable 
temperature range. Another of the study’s authors, Mar-
ten Scheffer, a professor of complex systems sciences at 
Wageningen University in the Netherlands said, “it turns 
out that if climate change remains on the current track, 
then a lot more will change in the coming 50 years than 
have changed in the past 6,000.”

“It is clear that the continent 
is losing mass over all as the 

climate warms, but the change 
is uneven.”
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reduce the tree die-off. Are we going to make the choices 
to try and minimize that?”

The Southwest US is experiencing such impacts. An 
emerging megadrought has already weakened and killed 
hundreds of millions of trees, including Rocky Mountain 
lodgepole and piñon pines, as well as aspens. Warming 
and draught have added to the death of Piñon pines in 
Colorado’s Mesa Verde National Park where beetles and 
wildfires have proliferated. In many areas it’s become 
too warm and dry for new trees to sprout from seed and 
grow.

Trees are dying around the globe, including African 
cedars and acacias. South America’s Amazon rainforest is 
experiencing alarming drying. Junipers are declining in 
the Middle East. In Spain and Greece, warming is damag-
ing oak trees, and in moist, temperate northern Europe, 
unusual droughts are stressing great stands of beech 
forests.

If the current pace of warming continues, forests will 
disappear from large parts of the world within decades. 
Directly or indirectly, drought and high temperatures 
will drive some tree species to extinction. Within 40 
years, none of the trees alive today will be able to survive 
the projected climate in many parts of the world, Bro-
dribb said.

“That’s one of the potential scenarios, and we need 
to know if that’s right. We have to establish the conse-
quences of rising temperatures unequivocally for policy 
makers,” he said.

The ecological impact of the loss of so many trees is 
hard to fathom. Trees are the foundation for terrestrial 
biodiversity and they capture and store about one-third of 
human-caused CO2 emissions and produce oxygen. An 
immense surge in heat-trapping CO2 likely would follow 
the death of forests, which would cause more warming 
and eliminate habitat for countless other animals, plants 
and fungi, with a rippling effect that reaches humans sit-
ting ever more precariously atop the ecological pyramid.

Another recent study published in the journal Global 
Change Biology focused on the evergreen forests in the 
Stubai Valley in Tirol, Austria. It concluded that at 3.6F 
(2C) of global warming, which will be reached before the 
end of this century, the dense stands of spruce and fir will 
die and may be replaced by a mix of oaks and pines, the 
type of forest found on the drier southern part of the Alps 
in Italy.

“We found that at warming levels above 2 degrees 
Celsius a threshold was crossed, with the system tipping 
into an alternative state,” the researchers wrote. Even 
warming that corresponds with the current policy goals 
of the Paris climate agreement could “result in critical 
transitions of forest ecosystems. Overshooting the climate 
targets could be dangerous, because “ecological impacts 

fear that a portion of the sheet could collapse over centu-
ries, greatly increasing sea levels.

The study looked at the Greenland ice sheet as well. 
The ice there is primarily lost via surface melting and run-
off. The researchers found that Greenland is losing about 
200 billion tons of mass each year on average. That’s 
enough to raise sea levels by about eight millimeters, or a 
third of an inch, over the study period.

In total, the melting of polar ice has raised sea levels 
over half an inch between 2003 and 2019. Polar melting 
began well before 2003 and is accelerating after 2019. [For 
further reading: Jeff Goodell, The Water Will Come.]

Troubling News on Forest Health
A study on tree mortality, published April 17 in the 

journal Science, concluded that forests are endangered 
if global warming continues at the present pace. Most 
trees alive today won’t be able to survive the warming, 
drying, climate expected in 40 years. These negative 
impacts are already outpacing the fertilization benefits of 
increased CO2.

Tim Brodribb is a plant physiologist at the University 
of Tasmania who led the recent study to identify when, 
where and how trees succumb to heat and dryness. With 
a microphone, he says, you can hear them take their last 
labored breaths. During heat waves and droughts, air 
bubbles form in trees and crack open their delicate veins 
with an audible pop. The moment of their drying leaves 
splitting open in a lightning bolt pattern, disrupting pho-
tosynthesis, can be observed via a special camera.

“We really need to be able to hear these poor trees 
scream. These are living things that are suffering. We 
need to listen to them,” he said.

Brodribb compared trees and forests with corals and 
reefs. Both are slow-growing and long-lived systems that 
can’t easily move or adapt to the rapid warming they 
are experiencing. Both have relatively inflexible damage 
thresholds. For corals, a global tipping point was reached 
around 2014 to 2016, when, in record-warm oceans, reefs 
around the world bleached and died.

The new information and modeling reveal how 
heat-related stress kills trees and suggests that there is a 
drought threshold for tree mortality beyond which global 
forests could also perish, he said. That could be “cata-
strophic.” “We’re at a point where we can see the process, 
we can predict it. It’s time to start making some noise 
about it. We can’t afford to sit on our hands.”

Scientists are confident that hotter droughts, with 
major impacts, are coming. Mass forest die-offs will pro-
liferate and expand. The trend toward more extreme heat 
waves and droughts is lethal for forests. “It’s our choice 
of how much worse we want it to get. Every little bit of 
reduction of warming can have a positive effect. We can 



92 NYSBA  The New York Environmental Lawyer  |  2020  |  Vol. 40  |   No. 1        

using them to create “green jobs and sustainable growth.” 
He said, “We need to turn the recovery into a real oppor-
tunity to do things right for the future.”

Trump Tweeted that he promised help for the fossil 
fuel sector, that he had instructed administration officials 
to ensure that federal funds be made available to the oil 
and gas sector “so that these very important companies 
and jobs will be secured long into the future.”

His administration has rolled back numerous en-
vironmental protections which had been enacted to 
reduce US carbon emissions including the Clean Power 
Plan, oversight of methane emissions, and car tailpipe 
emissions standards, the biggest climate initiative ever 
adopted by the U.S. He has announced his intention to 
withdraw from the Paris climate accord, the international 
attempt to avert the worst effects of climate change.

The global economy is on hold. The coronavirus 
pandemic, which has claimed over 350,000 lives globally, 
corresponds with international focus on climate change. 
A new generation, including 17-year-old Greta Thunberg, 
as well as Khristen Hamilton and Jamie Margolin, with 
a youth activist group called Zero Hour, has launched 

worldwide protests demanding climate action. Business 
and finance leaders have pledged to reduce their carbon 
footprints, and BlackRock, the world’s largest asset man-
ager, with $7 trillion in global investments, announced 
that it would divest from ventures with high levels of 
climate risk. For the first time, climate change policies are 
a focus in the U.S. presidential election campaign.

However, powerful industries do not seek change. 
According to the nonpartisan Center for Responsive 
Politics, the oil and gas industry spent over $125 million 
in lobbying at the federal level in 2019. The coal mining 
industry spent about $7 million on lobbying. And thus 
far in 2020, fossil fuel companies have invested at least 
$50 million in political contributions, the vast majority to 
Republicans.

While the fossil fuel industry is enjoying regulatory 
relief, the fact remains that if the planet is to preserve its 
forests and its polar ice caps and the weather patterns 
upon which humanity depends, one major change that 

can be irreversible at millennial time scales once a tipping 
point has been crossed.”

The new study supports the view that global warm-
ing has greatly endangered the continued existence of 
the world’s forests, according to University of Utah forest 
researcher Bill Anderegg. In the West U.S., forests are 
struggling to recover from insect and wildfire devasta-
tion. Older trees conserve their energy to survive drought 
and fend off beetles but then are unable to produce seeds. 
As result, there were few piñon pine nuts to be harvested 
last fall on the Navajo Nation lands where the nutritious 
nuts have been a staple for centuries.

Many national carbon-reduction targets pursuant 
to the Paris climate agreement are dependent on tree 
planting to reduce emissions. But rapid forest change 
and catastrophic die-offs will undermine those plans. For 
nations to meet their carbon reduction goals, forests must 
be protected, and that means global warming must be 
stopped and reversed. For that to happen, carbon emis-
sions must end.

The 50th Earth Day—a Moment to Reflect on the 
State of the Planet

NYSBA EELS, along with the N.Y.C. Bar, and the New 
York City Climate Action Alliance hosted a day-long we-
binar on April 22. We hope to make it available to all for 
free. Stay tuned. We covered many of the threats covered 
in my Blogs and discussed seizing the opportunity of 
the shutdown due to the coronavirus to think of ways of 
restarting smarter in terms of mitigating the causes of cli-
mate change, adapting to its impacts and designing more 
sustainable paths forward.

Also on Earth Day, the World Meteorological Orga-
nization forecast that due to the pandemic global GHG 
emissions would decline 6% this year, the biggest yearly 
decline in CO2 since the Second World War. But that 
would be nowhere near the reductions needed to avoid 
the most devastating impacts of climate change.

“Whilst COVID-19 has caused a severe international 
health and economic crisis, failure to tackle climate 
change may threaten human well-being, ecosystems and 
economies for centuries,” said Petteri Taalas, a former 
research scientist from Finland and now the meteorologi-
cal organization’s general secretary.

The last five years have already been the hottest on 
record and a new global heat record is expected to be set 
in the next five years. But the pace of warming depends 
on what happens as lawmakers here and abroad debate 
economic stimulus packages and distribute trillions of 
dollars in start-up money.

The head of the United Nations, António Guterres, 
called on countries to transition away from fossil fuels as 
they repair their economies, including by suspending tax-
payer funds to prop up polluting industries and instead 

“The last five years have 
already been the hottest on 

record and a new global heat 
record is expected to be set in 

the next five years.”
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red meat. If cows were a country, they would be the third 
largest GHG emitter in the world. And food waste ac-
counts for nearly 10% of global GHG emissions.

Much of the above is doable with existing technology 
and know-how. It is a question of political will and public 
pressure to make these changes and invest in the neces-
sary technology. Another necessary step can be taken and 
it too is a question of political will and public support: a 
tax on carbon emissions. Such a tax is essential to discour-
age carbon emissions and to raise dedicated funds.

Tomi Vest, General Counsel, NYC Mayor’s Office of 
Resiliency, addressed the city’s mitigation efforts includ-
ing flood protection for much of New York City’s 520 
miles of coast. Her office is working with FEMA and 
expects two products in 3-4 years to revise current risk 
assessments and establish new insurance rates, as well as 
to establish new flood maps that reflect expected impacts 
of SLR, to revise building codes and land use provisions. 
She said that by 2100 there could be 171,000 buildings 
and 1.2 million New Yorkers in the floodplain.

Mike Gerrard, Director of the Sabin Center for Cli-
mate Change Law at Columbia University, gave an over-
view of the issues including the goals of New York State’s 
Climate Leadership and Community Protection Act: re-
newable energy milestones of 6,000 megawatts and 9,000 
MW by 2025 and 2035, respectively, 70% of the state’s 
electricity from renewables by 2030 (and 40% GHG reduc-
tion from 1990 levels), carbon-free/100% clean electricity 
by 2040, and 85% GHG reduction by 2050. 
 
Greg Hale, Senior Adviser at NYSERDA, explained that 
the Roadmap for meeting these goals is under develop-
ment and includes achieving carbon neutral statewide 
building stock. NYSERDA’s program to decarbonize 
buildings is doing just that.

Federal Government Is Sitting on Billions of 
Dollars in Clean Energy Loans

As noted above, it is crucial that the federal govern-
ment dedicate large sums to fund research into the best 
ways to transition to a carbon-free economy. The good 
news is that Congress (long ago) approved about $43 bil-
lion in low-interest loans for clean energy projects (such 
as renewable power, nuclear energy and carbon capture 
and storage technology). The question is, why isn’t it be-
ing disbursed?

“We’re searching high and low all over Washington, 
D.C., for money to put people back to work and here we 
have more than $40 billion,” said Dan Reicher, executive 
director of the Steyer-Taylor Center for Energy Policy and 
Finance at Stanford University, who worked at the Energy 
Department under President Bill Clinton. “This is the mo-
ment to really put these programs back in gear.”

The loans had some bipartisan support even before 
the coronavirus pushed 40 million people into unemploy-

must be made is a rapid and comprehensive shift to elec-
trification via renewable energy sources.

The low-hanging fruit remains in the form of generat-
ing energy via solar, wind and other non-carbon process-
es. About one-quarter of humanity’s emissions come from 
power plants that generate the electricity used for light-
ing, air conditioning and running factories. Most power 
plants still burn fossil fuels (coal, natural gas or oil) which 
produce CO2. California intends to achieve zero carbon 
emissions in producing electricity by 2045 primarily via 
solar panels and wind turbines. Work remains to be done 
on carbon capture and sequestration, and improvements 
in battery storage capability.

During the EELS Earth Day program, I shared a chart 
from the 2014 IPCC Report (Summary for Policymak-
ers). Given emissions growth up to 2014, in order to have 
any chance of keeping global warming from exceeding 
2C, emissions will have to decline between 38% of 2010 
emissions levels and 24% above 2010 levels by 2050, and 
by 2100 emissions must decline between 134% and 50% of 
2010 levels. To achieve 134% reduction, 100% of 2010 lev-
els must be eliminated and 34% of 2010 emissions must 
be removed from the atmosphere. Removal at that scale 
depends on technology that does not exist. As I say, work 
remains to be done. And fast. And that work needs to be 
funded generously by the federal government. That is not 
happening (see below).

Experts disagree on which technologies are best, and 
technical hurdles (as noted) remain in cutting emissions 
to zero. But there’s broad agreement that we could greatly 
reduce power-plant emissions with existing technology.

The electrification of transportation is another low-
hanging fruit. The technology exists to replace gas-pow-
ered cars with electric vehicles charged by solar power. 
Gas-burning furnaces could be replaced with electric heat 
pumps, and steel mills that burn coal could be replaced 
with electric furnaces that melt scrap. About 25% of 
global emissions could be reduced via electrification.

Parts of the modern economy can’t easily be electri-
fied. Batteries are still too heavy for most airplanes or 
long-haul trucks. Many key industries, like cement and 
glass, require extreme heat and currently burn coal or 
gas. Efficiency improvements can be made now while we 
make advances elsewhere.

Another speaker at the Earth Day event, Peter Lehner, 
of Earth Justice, noted that about 25% of global emissions 
comes from agriculture and deforestation. Low-hanging 
fruit is found here too. He explained that improved farm-
ing techniques could turn farmland from a carbon-pro-
ducer into a carbon sink. Changes to our diet, especially 
less meat consumption, could greatly reduce the number 
of methane-producing cattle and reduce pressure to clear 
the Amazon for pastures. The average North American 
eats more than six times the recommended amount of 
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says Devashree Saha, a senior associate at the nonprofit 
World Resources Institute (WRI). “In a situation like to-
day, with unemployment rising, significant investment in 
clean energy and other low-carbon sectors as part of the 
economic recovery is a very effective way to create jobs in 
the near term.”

WRI has a long list of areas with huge job-creation 
potential. Retrofitting homes and businesses to save 
energy, an important piece of combating climate change, 
could add millions of jobs and save small businesses 10%-
30% in utility costs and help them survive. A $1 million 
investment in energy efficiency creates around eight full-
time jobs, nearly three times as many as an investment in 
fossil fuels.

WRI research shows that as much as 200,000 jobs 
could be created annually by modernizing the electric 
grid, while improving its resiliency and efficiency. An an-
nual investment of $12-16 billion in the grid could lead to 
$30-40 billion in annual economic activity. Investments in 
modernizing the country’s aging transportation infra-
structure could create thousands of jobs in construction 
and manufacturing. Each $1 billion invested in public 
transportation can create 50,000 jobs. Investments in 
afforestation, essential in fighting climate change, could 
create at least 150,000 jobs annually.

The list goes on. Offshore wind projects could also 
create hundreds of thousands of jobs. A $2.8 billion wind 
farm off the coast of Massachusetts is nearing the start of 
construction. The electric vehicle industry is another area 
of potential growth and currently employs over 275,000 
people in California alone.

“In many ways, I think COVID-19 has been a reality 
check for us,” Saha says. “It has given us a preview of the 
kind of disruptions that climate change can bring. At the 
same time, COVID-19 also offers a chance to rebuild the 
U.S. economy in a cleaner and more sustainable way—in 
a manner that can reduce pollution, that can create good 
jobs, and also advance a more reliable and resilient pow-
er. I think U.S. policymakers should not miss this chance 
to place climate change and investment in low-carbon 
infrastructure at the heart of the recovery process.”

Coronavirus May Increase Cities’ Risk for Climate 
Disasters

The federal government is not loaning money for 
energy projects and is unlikely to loan money to cities for 
adaptation projects related to climate change.

I noted in Blog 28 how cities globally are beginning 
to construct sea walls and other projects to fend off rising 
seas and other coming threats. But with the economic 
shutdown, virtually all projects have stopped.

Officials in San Francisco and Miami Beach have said 
they are likely to delay climate-related projects and Wash-
ington State has cut funding for resilience projects. The 

ment. Some supporters of the program said it was being 
held back by a president who has falsely claimed wind 
power causes cancer and favors deep cuts to renewable 
energy spending, including the loan program.

“They haven’t put out any or almost any of these 
loans since he’s become president,” said Representative 
Frank Pallone Jr. (NJ), chairman of the House Energy and 
Commerce Committee. “There’s an ideological or political 
aspect to this. The president is not someone who seeks to 
promote the clean energy sector.”

Mr. Pallone said over three million jobs had been cre-
ated in low-carbon technology efforts before the pandem-
ic, and that he intended to prioritize finding ways to issue 
the idle loans in the next stimulus.

Shaylyn Hynes, a spokeswoman for the Department 
of Energy, declined to explain why the loans were not 
being disbursed. She said the Trump administration sup-
ported renewable energy and had funded research and 
development projects for wind and solar power.   She 
said that Energy Secretary Dan Brouillette had directed 
the agency to “utilize all of its resources to be supportive 
of the energy industry during the COVID-19 pandemic, 
including the loan program office.”

Some of the money comes from a loan program for 
advanced vehicle technology ($17.7 billion) and some 
from a loan program for tribal energy projects ($2 bil-
lion). Most of it, about $24 billion, is in the Title XVII loan 
program which was authorized in 2005 to support large 
projects intended to address climate change. In 2009, in 
response to the last financial crisis, Congress temporarily 
expanded the program and the Obama administration 
granted a $535 million loan to Solyndra, a California solar 
company that went bankrupt. Many conservatives still 
point to that failure in arguing against additional loans.

The Title XVII loan guarantee program is divided into 
$10.9 billion for advanced nuclear energy, $8.5 billion for 
advanced fossil energy and $4.6 billion for renewables.

“Republicans have decided they don’t want this mon-
ey to go out, even though a lot of it could be for things 
they say they like, like for the oil and gas industry or car-
bon capture and sequestration or the nuclear industry,” 
said Peter W. Davidson, who led the loan program under 
former President Obama and is now chief executive of 
Aligned Climate Capital, an asset management company.

The refusal to issue the loans is all the more puzzling 
as research shows that until the COVID-19 shutdown, 
the energy efficiency sector was the largest job creator in 
the energy industry, employing at least 2.4 million people 
as of 2019 (whereas the coal industry employed around 
70,000 people.)

“Jobs in the low-carbon sector have been growing at a 
much faster pace than overall employment, and they are 
expected to have dramatic growth going into the future,” 
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Washington

Judge Vacates Oil and Gas Leases in Montana for 
NEPA Failures

Judge Brian Morris (U.S. District Court, MT) found 
that the Interior Department’s Bureau of Land Manage-
ment had completely failed to take into account the envi-
ronmental impacts of drilling on regional water supplies 
and the global impact that the increased drilling would 
have on climate change. The ruling voids 287 oil and gas 
leases across nearly 150,000 acres of Montana.

This is at least the third such ruling that criticized 
the Trump administration for failing to consider the 
cumulative impacts of expanding fossil fuel production 
on the warming of the planet. As noted in Blog 29, the 
Trump administration is seeking to eliminate the legal 
requirements that the government take such impacts into 
account as currently required by the National Environ-
mental Policy Act.

Derrick Henry, a spokesman for the bureau, wrote 
in an email: “With all due respect, we disagree with the 
Court’s conclusion, and the B.L.M. stands by its analysis 
in following the letter of the law to issue oil and gas leas-
es in Montana. Regardless of the ultimate outcome of this 
dispute and despite the attempts of radical, special inter-
est groups, the Department and the B.L.M. will continue 
to work toward ensuring America’s energy independence 
while preserving a healthy environment.”

Judge Morris’ opinion was consistent with two earlier 
rulings, one in 2018 in New Mexico, and one in 2019 in 
Washington, D.C. All three decisions have concluded that 
when considering whether to grant drilling leases, the 
BLM is required to consider the cumulative climate im-
pacts of allowing more planet-warming GHG emissions 
into the atmosphere.

“The nature of climate change is that we’re dealing 
with death by a thousand cuts. These decisions are saying 
you have to add up the impact of all of those cuts,” said 
Kyle Tisdel, a lawyer with the Western Environmental 
Law Center, a nonprofit law firm that argued against the 
administration in the Montana lease case.

“The changes that Trump has proposed to NEPA are 
not in place yet,” said Patrick Parenteau, a professor of 
environmental law at the Vermont Law School, “but if 
they were, Judge Morris would not have been able to find 
that B.L.M. was in violation of the law.”

urgent need to address threats related to climate change re-
mains, but the coronavirus demands immediate attention.

 “I have not seen any projections of sea level rise 
slowing down as a result of the COVID crisis,” said Brian 
Strong, chief resilience officer for San Francisco, which 
was one of the first U.S. cities to shut down while plan-
ning a $5 billion upgrade to its sea wall. But, “there’s only 
so much money to go around.” The city expects a budget 
shortfall of as much as $1.7 billion.

Kathy Baughman McLeod, director of the Adrienne 
Arsht-Rockefeller Foundation Resilience Center, which 
works with cities around the world, said “revenue pro-
jections are dropping like crazy. . . . Capital projects are 
going to be wiped off the books of local governments 
around the country.”

Miami Beach is in the same bind. In 2015, the city 
began elevating roads that frequently flood at high tide 
because of rising seas, and installing new pumps to 
control the water. It has done about 20% of the neighbor-
hoods on its list, according to Roy Coley, the city’s public 
works director, and had planned to issue bonds in order 
to continue. That now appears unlikely. The shutdown is 
costing the city $3.6 million in lost tax revenue each week 
from lost tourism, the mainstay of their economy.

Gov. Jay Inslee of Washington, who campaigned for 
the Democratic presidential nomination promising to lead 
on climate change, was compelled to cut $50 million in 
climate resilience funding from the state’s budget.

New York City, which felt its vulnerability to the 
impacts of climate change in 2012 with Hurricane Sandy, 
is actively addressing its adaptation needs. Ms. Vest, of 
the Mayor’s Office, spoke about resiliency projects in six 
coastal communities in New York City, plus seven differ-
ent segments/projects hardening lower Manhattan, plus 
two citywide projects. As of this writing, no funds have 
been diverted from these projects, but that could change.

Thus, hope depends on the federal government that 
could make dedicated infrastructure funds available. 
Again, large-scale resiliency projects are major job cre-
ators which is essential now that some 30 million Ameri-
cans have filed for unemployment benefits.

Shalini Vajjhala, a former Obama administration 
official who now advises cities on adaptation measures, 
said “if we wait until the money is available, it’s going to 
be oversubscribed.”

Laura Lightbody, head of the Flood-Prepared Com-
munities project for the Pew Charitable Trusts, warned 
that if cities and states don’t continue their work on 
resilience, they will set themselves up for even worse 
consequences later. “Without resilience planning, systems 
and infrastructure already spread thin may not be able to 
respond effectively to the next big flood. . . .  Natural di-
sasters won’t wait until this pandemic has run its course.”
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Facts on the Ground
I keep a close watch on the major indicators as to how 

humanity is fighting climate change: are we preventing 
the ice at the poles from melting and limiting sea level 
rise? Are we preserving our forests 
which absorb greenhouse gas? Are we 
scaling back GHG emissions and limit-
ing global warming? The answer to all 
of these questions, is an emphatic “no”. 
We are losing, badly.

Not only did Verkhoyansk, a Siberian town once used 
as a place of exile by Russian czars hit a record 100 de-
grees Fahrenheit, or 38 degree Celsius, on June 20, but the 
heat and dried vegetation in the Artic resulted in wildfires 
which released record amounts of carbon and air pollu-
tion (soot, which darkens the ice, adds to absorption of 
warmth and hastens melting). The fires in June produced 
more carbon dioxide emissions than in any other month 
in 18 years of data collection, according to a report by the 
European Center for Medium-Range Weather Forecasts. 
The fires released 59 million metric tons of planet-warm-
ing CO2, which exceeded the annual carbon emitted by 
Norway, an oil-producing country. The last time fires in 
the Arctic released this much carbon was the record-set-
ting last year. The soil in the Siberian Arctic is drier than 
ever, and snow cover reached a record low in June 2020.

Meteorologist Eric Holthaus tweeted in response to 
the Arctic heat. “100°F about 70 miles north of the Arctic 
Circle today in Siberia. That’s a first in all of recorded his-
tory,” he said. “We are in a climate emergency.”

By releasing so much CO2, the fires are contribut-
ing to global warming and a positive feedback loop. The 
more warming the drier the soils and vegetation, which 
leads to more fires, which produces more warming. In 
fact, it is a double positive feedback loop as the fires could 
also lead to more thawing of Arctic permafrost. Decom-
position of the organic matte in the permafrost, like dead 
vegetation and animals, results in the release of methane, 
another potent GHG. The more warming and fires, the 
more melting of permafrost, and the release of methane, 
which adds to the warming, which increases drying and 
more fires.

Scientists convened by the United Nations said last 
year that the process could unleash as much as 240 billion 
tons of carbon by 2100, potentially accelerating climate 
change beyond control.

Facts on the Ground; 30-Year Mortgage Threatened by 
Sea-level Rise;Global Methane Emissions, Record High; 
Deforestation Continues; Washington
By Carl Howard

Posted 
7/23/20
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Exceptionally high temperatures in Russia’s Far 
North is suggestive of an unusually hot year worldwide. 
Average global temperatures in June nearly matched the 
record for 2019, and 2020 is on track to be among the five 
hottest years on record. Average temperatures in Europe 
in June were 1.3F warmer than the average over the pe-
riod between 1981 to 2010, according to European data.

Arctic warming has global effects. Many studies, 
including one in 2018 by the US National Oceanic and 
Atmospheric Administration, found that Arctic warming 
may be influencing extreme weather events around the 
world.

The South Pole Is Warming Too
Surface air temperatures at the South Pole have risen 

three times faster than the global average since the 1990s. 
The pole, home to a U.S. research base, warmed by about 
0.6C, or 1.1F, per decade over the past 30 years, research-
ers reported in Nature Climate Change. The global aver-
age over that time was about 0.2C per decade. The find-
ing shows that no place is unaffected by global warming.

The warming is likely due to human-caused emis-
sions. “You’re very, very unlikely to get a warming trend 
that strong without increasing greenhouse gases,” said 
Kyle R. Clem, a postdoctoral researcher at Victoria Uni-
versity of Wellington in New Zealand and the lead author 
of the study.

A researcher at the University of Colorado, Sharon 
E. Stammerjohn, said that while the rest of the world has 
experienced steady warming over the past five decades, 
Antarctica has had major swings. Along coastal West 
Antarctica, rising warm water is melting ice shelves from 
below, which leads to sea level rise.

Dr. Stammerjohn said there was increasing evidence 
that the way the planet is responding to global warming 
was changing the atmosphere and ocean circulation on a 
large scale. “And that’s what’s contributing to the warm-
er waters at depth,” she said. “There’s going to be a lot of 
variability superimposed on that, but the direction, and 
the projection, would be toward more and more warm 
water and more ice sheet loss.”

“It’s so easy to think that Antarctica is isolated and 
remote and is not going to respond to climate change,” 
Dr. Stammerjohn said. Ice loss along the coast has huge 
implications, “it’s the one that’s going to change our sea 
level dramatically,” she said. It is “the ultimate canary in 
the coal mine, one that we can no longer ignore.”
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U.S. Huge Tropical Storm Cristobal
June 1 marked the beginning of hurricane season. By 

June 10, Tropical Storm Cristobal became the third named 
storm of 2020. It was a massive storm that slammed into 
the Gulf Coast including Louisiana and Mississippi bring-
ing flooding rain, coastal inundation and strong winds all 
along the northern Gulf Coast. It survived its long trek up 
the Mississippi River Valley, causing widespread flood-
ing and severe storms in the Great Lakes region, affecting 
Michigan and Ohio, as well as Indiana, eventually mak-
ing its way into Canada.

Cristobal and Tropical Storm Amanda, the first storm 
of the Pacific hurricane season, have been blamed for the 
deaths of 30 people in El Salvador, Guatemala and Mexi-
co, which was hit with heavy flooding and landslides.

Gov. John Bel Edwards (La) declared an emergency, 
warning residents to prepare to evacuate their homes 
ahead of the storm. Officials acknowledged that find-
ing safe shelter could be complicated by the coronavirus 
pandemic.

Flash flood watches stretched more than 1,000 miles, 
from the Florida Panhandle to central Wisconsin. This 
unusual system may have been the nation’s farthest north 
and west tropical depression in more than two centuries 
of record-keeping.

Shell Beach, La. had a storm surge of 6.2 feet — a 
greater surge than experienced in Miami during Hur-
ricane Irma in 2017. Sea-level rise due to human-caused 
climate change is causing storm surge events to be more 
damaging in the Gulf Coast and other parts of the coun-
try, due to the higher water baseline.

Cristobal followed Tropical Storms Arthur and 
Bertha, which arrived in the U.S. before the official start 
of the season, which runs from June 1 through Nov. 30. 
In May, Tropical Storm Arthur formed off the coast of 
Florida making 2020 the sixth consecutive year in which 
a named storm occurred before the official start of the 
season.

An analysis of satellite images beginning in 1979 
shows that hurricanes have become stronger worldwide 
over the past four decades, supporting the theory that 
climate change is intensifying these storms. The analysis 
shows that warming has increased the likelihood of a hur-
ricane developing into a Category 3 or higher storm, with 
sustained winds exceeding 110 mph.

Rare and Powerful Cyclone (Nisarga) Hit India
The Indian city, Mumbai, home to 20 million peo-

ple, was also hit in early June by a powerful hurricane 
(termed a Cyclone in Asia). The region rarely experiences 
cyclones, and the last storm to threaten Mumbai with 
such intensity was more than 70 years ago. Thousands 
of people sheltered in emergency structures already 
crowded with coronavirus patients. Officials said about 

65,000 people were evacuated from the area, plus tens of 
thousands of people were evacuated from the neighbor-
ing state of Gujarat.

Record Atmospheric Carbon Dioxide Levels
Levels of CO2 in the atmosphere reached their annual 

peak in May, and once again were the highest in human 
history. Despite the global economic collapse due to the 
coronavirus pandemic, which has led to sharp declines 
in CO2 emissions, the amount of GHG has continued 
to climb. The May monthly average was 417.2 parts per 
million, according to scientists at Scripps Institution of 
Oceanography at the University of California, San Diego.

The May average first topped 400 parts per million 
in 2014. The latest full-year average, for 2018, was 407.4 
parts per million, about 45% higher than the preindustrial 
average of 280.

The world has not experienced such CO2 levels 
in several million years, the Scripps scientists said. By 
analyzing ice cores and ocean sediments, researchers 
have determined that temperatures millions of years ago 
were 2 to 3C (about 3.5 to 4.5F) higher than in the modern 
preindustrial era and that sea levels were at least 50 feet 
higher. 

The 30-Year Mortgage Threatened by Sea-level 
Rise

The impacts of climate change are steadily increasing. 
One I have not yet reported is its impact on home-owner-
ship. Many banks, often smaller banks familiar with local 
vulnerabilities, especially coastal and low-lying proper-
ties, are requiring buyers to make bigger down payments, 
often as much as 40% of the purchase price (nonconven-
tional loans), up from the traditional 20%—a sign that 
lenders recognize the dangers of climate change and want 
to risk less of their own money.

Home buyers too recognize the risks (flooding, wild-
fire, drought), and are increasingly using mortgages that 
make it easier for them to stop making their monthly pay-
ments (e.g., interest-only mortgages) and walk away from 
the loan if the home becomes unsellable or unlivable.

Banks clearly are worried about global warming as 
they are now moving 30-year mortgages off their books. 
They sell the mortgages to government-backed buyers 
like Fannie Mae and Freddy Mac where taxpayers are li-
able should the loans fail.

“Conventional mortgages have survived many 
financial crises, but they may not survive the climate 
crisis,” said Jesse Keenan, an associate professor at Tulane 
University. “This trend also reflects a systematic financial 
risk for banks and the U.S. taxpayers who ultimately foot 
the bill.”

As the world warms, the long-term nature of conven-
tional mortgages is no longer desirable if the property is 
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professor of real estate economics at HEC Montreal. “The 
ability to walk away from a mortgage in case of major 
floods or sea-level rise is a feature.”

Dr. Ouazad found that since the housing crash, 
the share of homes in the US with fixed-rate, 30-year 
mortgages has declined sharply—to less than 80%, as of 
2016—in areas most exposed to storm surges. Elsewhere 
in the country, the rate has remained at about 90% of 
home loans.

Part of the difference was the interest-only loans, Dr. 
Ouazad found. More than 10% of homeowners in those 
areas had interest-only loans in 2016, compared with just 
2.3% in other ZIP Codes. He said there’s reason to think 
climate risks are part of the explanation.

Then the question, according Carolyn Kousky, execu-
tive director of the Wharton Risk Center at the University 
of Pennsylvania, is what happens when people no longer 
want to live in homes that keep flooding. “What happens 
when the water starts lapping at these properties, and 
they get abandoned?” she said. We’ll see.

Global Methane Emissions Reach a Record High
Scientists expect methane emissions, driven by fossil 

fuels and agriculture, to continue rising rapidly. Global 
emissions of methane set a record high in 2017, the most 
recent year for which worldwide data are available, re-
searchers said.

“There’s a hint that we might be able to reach peak 
carbon dioxide emissions very soon. But we don’t ap-
pear to be even close to peak methane,” said Rob Jackson, 
an earth scientist at Stanford University who heads the 
Global Carbon Project, which conducted the research. “It 
isn’t going down in agriculture, it isn’t going down with 
fossil fuel use.”

Scientists warn that if GHG emissions continue to rise 
on the current trajectory, there is little hope of limiting 
global warming to 1.5C, or even 2C. If the world warms 
beyond that, tens of millions of people could be exposed 
to life-threatening heat waves, freshwater shortages and 
coastal flooding from sea level rise and social, economic 
and political disruptions from environmental refugees.

Methane, a colorless, odorless gas that is the main 
component of natural gas, is a powerful GHG that traps 
the sun’s heat, warming the earth 86 times as much as the 
same mass of CO2 over a 20-year period.

And while the coronavirus pandemic led to a tempo-
rary drop in CO2 emissions as much transportation and 
industry ground to a halt, there are signs methane emis-
sions have not dropped nearly as much, Dr. Jackson said.

“We’re still producing food. We’re still producing 
natural gas,” he said. “If we continue to release methane 
as we have done in recent decades, we have no chance.”

threatened and may become uninhabitable. The loss of 
the 30-year mortgage could put homeownership beyond 
the means of many home-buyers.

During the 2008 financial crisis, a decline in home 
values helped cripple the financial system and pushed 
almost nine million Americans out of work. But increased 
flooding along coasts, rivers and in flood zones could 
have more far-reaching consequences on financial hous-
ing markets. In 2016, Freddie Mac’s chief economist at the 
time, Sean Becketti, warned that losses from flooding both 
inland and along the coasts are “likely to be greater in 
total than those experienced in the housing crisis and the 
Great Recession.”

If sea level rise, flooding and wildfires make homes 
uninsurable, Dr. Becketti wrote, their value could fall to 
nothing, and unlike the 2008 financial crisis, “homeown-
ers will have no expectation that the values of their homes 
will ever recover.”

If CO2 emissions continue along current trajectories, 
within 30 years almost half a million existing homes 
likely will flood at least once a year (Blog 32 will address 
increasing flood risk), according to data from Climate 
Central, a research organization. Those homes are valued 
at $241 billion. And that’s just flood risk.

Writing in the journal Climatic Change, Dr. Keenan and 
Jacob T. Bradt, a doctoral student at Harvard University, 
stated that in 2009, local banks sold 43% of their mort-
gages in vulnerable zones, about the same share as other 
areas. But by 2017, the share had jumped by one-third, to 
57% despite staying flat in less vulnerable neighborhoods.

In a separate paper with Marco Tedesco and Car-
olynne Hultquist of Columbia University’s Lamont-
Doherty Earth Observatory, Dr. Keenan found that in 
coastal Carteret County, N.C., with a high number of 
properties exposed to SLR, the share of nonconventional 
mortgages increased by 14% between 2006 and 2017. But 
in areas in that county not prone to flooding, nonconven-
tional loans became less common during the same period.

Similarly in St. Johns County, Fla., south of Jackson-
ville, between 2006 and 2017, the share of nonconven-
tional loans in the most vulnerable areas increased by 6% 
while falling 22% in the rest of the county. “You’re seeing 
a statistically significant trend,” Dr. Keenan said.

That some homeowners are resorting to interest-only 
mortgages would have been unthinkable pre-climate 
change. It is what it sounds like, monthly payments that 
only cover the interest so that the loan, the principal, is 
never paid off. The advantage to the buyer is a lower pay-
ment and an easier loss to swallow should one have to 
walk from a property that has lost its value.

“A household that expects the house will be flooded 
within a decade, say, is unlikely to value the accumulation 
of equity in this house,” said Amine Ouazad, an associate 
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January to April, a 55% increase from the same period last 
year and an area roughly 20 times the size of Manhattan, 
according to Brazil’s National Institute for Space Research 
that tracks deforestation with satellite images. Last year, 
deforestation in the Amazon had reached levels not seen 
since 2008.

The coronavirus has killed more than 34,000 people 
in Brazil, which had the highest daily number of deaths 
in the world. It has also fueled political polarization 
and dominated headlines and policy debates in recent 
months, eclipsing the increased razing of the rainforest.

Environment Minister Ricardo Salles supports 
loosening of environmental regulation and was recorded 
during an April cabinet meeting saying that he saw the 
pandemic as an opportunity to reduce restrictions while 
attention was focused elsewhere. “We need to make an 
effort here during this period of calm in terms of press 
coverage because people are only talking about COVID.”

The association that represents government environ-
mental workers issued a statement calling Mr. Salles a 
“criminal.”

In May, an enforcement official in uniform was 
swarmed by illegal loggers in Pará after a truck with tim-
ber was intercepted. The official was harassed and struck 
in the face with a glass bottle by a logger, according to a 
video of the attack.

Destruction of tropical forests worldwide increased 
last year, led again by Brazil, which was responsible for 
more than a third of the total. The worldwide total loss of 
old-growth, or primary, tropical forest—9.3 million acres, 
an area nearly the size of Switzerland—was about 3% 
higher than 2018 and the third largest since 2002. Only 
2016 and 2017 were worse.

“The level of forest loss we saw in 2019 is unaccept-
able,” said Frances Seymour, a fellow with the environ-
mental research group World Resources Institute, which 
released the deforestation data through its Global Forest 
Watch program. “We seem to be going in the wrong direc-
tion.”

“There has been so much international effort and 
rhetoric around reducing deforestation, and companies 
and governments making all these commitments that 
they are going to reduce by half their tropical forest loss 
by 2020,” said Mikaela Weisse, who manages the Global 
Forest Watch program. “The fact that it’s been so stub-
bornly persistent is what’s worrying to us.”

Global Forest Watch researchers estimated that the loss 
of primary tropical forest in 2019 resulted in the release of 
more than 2 billion tons of CO2, or more than the emis-
sions from all on-road vehicles in the U.S. in a typical year.

In Bolivia, fires were a major cause of what was a sig-
nificant increase in deforestation last year. The country’s 
primary forest loss of 720,000 acres was nearly double the 

Overall, global methane emissions are up 9% from the 
early 2000s, according to the latest findings, and human 
activity is responsible for more than half of those emis-
sions. Raising livestock like cattle and sheep, which burp 
copious amounts of methane, is a major source of meth-
ane emissions, as is coal mining, which releases methane 
from deep within the rock.

Methane also leaks from oil and gas wells, pipelines, 
distribution lines and even the gas stoves in our homes, 
and from landfills. The amount of methane leaking from 
fracking operations has only recently been revealed and 
it far surpasses what industry has represented. The rest 
comes from natural sources, like wetlands.

Of the anthropogenic emissions, agriculture makes up 
about 66%, while fossil fuels contribute most of the rest. 
The increase in emissions between 2000-17, though, came 
equally from agriculture, which rose nearly 11% from the 
2000-06 average, and fossil fuels, which rose nearly 15%.

Methane emissions grew quickest in three regions: 
Africa and the Middle East; China; and South Asia and 
Oceania, including Australia. A surge in coal use caused 
methane emissions to jump in China, while population 
growth and rising incomes have led to more emissions 
elsewhere, the scientists said.

Curbing methane emissions will require better plug-
ging leaks and other fugitive emissions from oil and gas 
infrastructure, like wells and pipelines, which are a major 
source of methane emissions, the scientists said. It will 
also require an overhaul of agriculture, especially cattle 
and rice farming.

A major concern is that thawing permafrost in the 
Arctic could start releasing large quantities of methane 
into the atmosphere, further accelerating climate change. 
For now, scientists have found little evidence of increas-
ing methane emissions in the Arctic, though they warn 
that could change.

“The key message is that methane concentrations and 
emissions are still rising, and we know the main cause,” 
said Marielle Saunois, a scientist at the Laboratory for 
Climate and Environmental Sciences in France, and a 
member of the research team. “This is not the right path.”

Deforestation Continues in Brazil and Elsewhere
Since becoming President in 2019, Jair Bolsonaro 

of Brazil has enabled increased razing of the Amazon 
rainforest. Now, he appears to be using the coronavirus 
pandemic as cover to accelerate the destruction. The in-
crease in illegal deforestation heightens the risk of fires in 
the Brazilian rainforest even more destructive than those 
that drew international outrage last year.

Bolsonaro openly favors expanding commercial de-
velopment in the Amazon and views environmental regu-
lations as a hindrance to economic growth. An estimated 
464 square miles of Amazon tree cover was slashed from 
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total from 2018. Bolivia now ranks fourth in deforestation 
globally behind Brazil, the Democratic Republic of Congo 
and Indonesia.

In Central Africa, the Democratic Republic of Congo, 
annual loss of primary forest more than doubled since 
2012. Although the 2019 total was slightly lower than 
the year before, it was higher than 2017. “We’re seeing 
sustained amounts of loss,” said Elizabeth Goldman, a 
research manager for Global Forest Watch.

Washington

EPA Limits States’ Power to Oppose Pipelines and 
Other Energy Projects

EPA has limited states’ ability to block the construc-
tion of energy infrastructure such as pipelines, part of 
the Trump administration’s goal of promoting fossil fuel 
development. The completed rule curtails sections of 
the Clean Water Act that New York has used to block an 
interstate gas pipeline, and Washington employed to op-
pose a coal export terminal.

The new rule limits to one year the amount of time 
states and tribes can take to review a project and restricts 
states to taking water quality only into consideration 
when judging permits. The Trump administration has 
objected to states which have blocked projects.

EPA Administrator Andrew Wheeler said the agency 
was moving to “curb abuses of the Clean Water Act that 
have held our nation’s energy infrastructure projects 
hostage, and to put in place clear guidelines that finally 
give these projects a path forward.” States, he said, would 
no longer be allowed to use the law to object to projects 
“under the auspices of climate change.”

Democrats and environmentalists denounced the 
rule saying that it infringes on states’ rights. Section 401, 
they said, has been a critical tool for states to protect their 
drinking water quality. They also argued that the time re-
strictions will burden states that have limited resources to 
evaluate complicated projects. Companies will now have 
an incentive to run out the clock by delaying requests to 
submit data.

“In the latest example of the Trump administration’s 
disdain for the rule of law, it is trying to excise states’ 
clean water rights to object to projects that violate state 
water quality standards,” said David Hayes, who runs 
the State Energy and Environmental Impact Center at the 
NYU School of Law.

Clean water law experts also noted the Supreme 
Court in 1994 explicitly affirmed states’ authority to im-
pose conditions on projects based on state law.

“It’s a pretty significant retreat from what they were 
doing the last 40 years,” said Mark Ryan, a Clean Water 
Act expert who served as regional counsel for the EPA in 
its Pacific Northwest regional office.

He predicted the rule would be “very vulnerable” to 
a legal challenge, adding, “the EPA will have a very hard 
time convincing the Supreme Court that its current inter-
pretation of the Clean Water Act is correct.”

The American Gas Association, which represents 
natural gas distribution and transmission companies, 
praised the changes and described states’ objections to 
pipelines and other projects as “abuse.”

The Trump administration has particularly criticized 
New York for its lengthy, and successful, battle to block 
the Williams Companies’ Constitution natural gas pipe-
line from Pennsylvania. And in 2017, Gov. Jay Inslee of 
Washington used the 401 provision to block a permit for a 
coal export facility that would have shipped fuel to Asian 
markets.

Mr. Wheeler called the decision by Gov. Cuomo of 
New York to reject the Constitution line “probably the 
worst environmental decision by an elected official last 
year.”

Trump Weakens Two Environmental Protections, 
Cites Pandemic

Two recent environmental actions underscored 
Trump’s push to roll back regulations during the corona-
virus crisis. The administration intends to expedite the 
approval process for the construction of energy projects 
and to permanently weaken federal authority to issue 
stringent clean air and climate change rules.

Trump signed an executive order directing agencies 
to waive required environmental reviews of infrastructure 
projects to be built during the pandemic-driven economic 
crisis. At the same time, EPA proposed a rule that changes 
the way the agency uses cost-benefit analyses to enact 
Clean Air Act regulations, effectively limiting the strength 
of future air pollution controls.

By changing the way the government weighs the 
value of the public health benefits, Administrator Wheeler 
would allow the agency to justify weakening clean air 
and climate change regulations with economic argu-
ments.

Trump’s executive order cites “emergency authori-
ties” to waive parts of the cornerstone National Environ-
mental Policy Act to spur the construction of highways, 
pipelines and other infrastructure projects (see Blog 29). 
Environmental activists and lawyers questioned the legal-
ity of the move and accused the administration of using 
the coronavirus pandemic and national unrest to speed 
up actions that have been moving slowly through the 
regulatory process.

Fossil fuel companies have long asserted that the eco-
nomic formulas used by the federal government to justify 
pollution controls have unfairly harmed them. During the 
Obama administration, when EPA drafted a rule to limit 
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mercury pollution from power plants, it estimated that it 
would cost the electric utility industry $9.6 billion a year. 
But when an initial analysis found that reducing mercury 
would save just $6 million annually in health costs, an 
analysis of “co-benefits” identified an additional $80 bil-
lion in savings from the incidental reduction of soot and 
nitrogen oxide that would occur as side effects of control-
ling mercury.

The Trump administration’s rollback of the Obama 
mercury rule no longer counts co-benefits. Mr. Wheeler 
said that EPA would still calculate the economic value of 
such co-benefits, but “co-benefits would not be used to 
justify the rule” noting specifically that the change would 
mean that regulations like the Obama-era mercury rule 
would no longer be defensible.

Now, Mr. Wheeler has proposed extending that 
measure by eliminating or reducing the emphasis on co-
benefits across all new Clean Air Act regulations. He is 
expected to propose a similar revamp of the cost-benefit 
formulas that govern clean water and chemical safety 
regulations.

Critics said the change defies the intent of the land-
mark Clean Air Act of 1970. “These economic cost-benefit 
analyses have been an important driver of Clean Air Act 
regulations for 40 years,” said Richard Morgenstern, a 
former EPA official who served from the Reagan to the 
Clinton administrations. “What this rule is doing is alter-
ing the math in such a way to potentially downplay the 
economic benefit to public health, so they are justified in 
writing weaker rules in the future.”

Allies of Mr. Trump celebrated that prospect.

If former Vice President Biden Jr. is elected and inau-
gurated before the draft rule is made final, a process that 
could take a year, his administration could discard the 
proposal. If the rule is made final, but Mr. Biden wins the 
White House and Democrats take control of the Senate, 
they could use the Congressional Review Act to undo the 
Trump regulation. The act, almost never used until Trump 
took office, allows Congress to nullify any regulation that 
has been in place for fewer than 60 legislative days.

The executive order would be even more vulnerable, 
since it could be undone with a new president’s signature. 
Trump’s order cites “the nation’s economic recovery from 
the COVID-19 emergency” to justify directing federal 
agencies to use their emergency authorities to “expedite 
construction of highways and other projects,” according 
to the White House.

The order would encourage agencies to bypass 
requirements under NEPA, which requires the federal 
government to prepare detailed analyses of projects that 
could have significant environmental effects.

Joel Mintz, a former attorney for EPA and now a 
professor at the Nova Southeastern University College of 

Law, said it was unclear what legal authority Mr. Trump 
had to invoke such waivers.

“NEPA is a clear directive from Congress to federal 
agencies that the president cannot ignore or change 
unilaterally,” he said. “This is also very bad public policy. 
Pipelines and other infrastructure can do great environ-
mental harm. Their impact should be carefully examined, 
as NEPA requires, before they are allowed to go forward.”

The Trump administration aimed to dismantle parts 
of NEPA long before the coronavirus pandemic hit the 
United States. In January Trump released a plan to weak-
en the law. That measure, which was recently finalized, 
no longer requires that climate change be considered 
when federal agencies weigh the environmental conse-
quences of infrastructure projects.
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Facts on the Ground; Global Impacts of Climate Change; 
Environmental Refugees; Sea Level Rise; Washington
By Carl Howard

Facts on the Ground
The wildfire season is off to a brutal start with more 

than 1.8 million acres having burned in August in Califor-
nia. There were about 10,849 lightning strikes in the state 
over 72 hours in mid-August, a “historic 
lightning siege” that caused more than 
367 fires, Jeremy Rahn, a spokesman for 
the California Department of Forestry 
and Fire Protection, or Cal Fire, said.

People have been ordered to 
evacuate neighborhoods in Vacaville, a city of about 
100,000 residents near Sacramento, as a combination of 
uncontrolled fires northwest of the city began to overtake 
homes. That group of fires, known as the LNU Light-
ning Complex, has destroyed more than 50 homes and is 
threatening nearly 2,000 more, the authorities said.

It grew more than 14,000 acres in one night and cov-
ered 46,225 acres in Napa, Sonoma and Solano Counties 
and was growing. At least four people have been injured 
in the fire, which has blanketed much of the region in 
smoke.

Residents were ordered to evacuate several other ar-
eas where groups of fires, also likely caused by lightning, 
were spreading quickly. The SCU Lightning Complex, a 
group of about 20 different fires, burned over 85,000 acres 
across five counties near the Bay Area—and is growing. 
A third combination of fires, known as the CZU August 
Lightning Complex, has grown to 10,000 acres and forced 
evacuations in Santa Cruz County.

The Northern California wildfires are spreading 
smoke across a wide region, with the National Weather 
Service’s Bay Area office warning that air quality in the 
area will be “very poor for the foreseeable future.” In 
many parts of the Bay Area, the air quality index was 
higher than 200, a level at which “everyone may experi-
ence more serious health effects if they are exposed for 24 
hours,” according to EPA. For comparison, that reading 
was higher than cities with poor air quality, like Delhi 
(154) and Beijing (150). The air quality index scale goes up 
to 500, with anything above 100 considered unhealthy.

The combination of COVID-19 and smoke can be 
dangerous as both damage and tax the respiratory 
system, making those already exposed to the virus more 
vulnerable. Polluted air can also weaken the respiratory 
and immune systems of those who don’t have the virus, 
making them more susceptible to respiratory infections 
like COVID-19, according to the Washington State De-
partment of Health.

Studies have also shown that in areas with poor air 
quality, people are more likely to die if they contract the 
virus. And coughing, difficulty breathing and headaches 
are symptoms that both COVID-19 and wildfire smoke 
exposure can cause, making it more difficult to know 
which may be the source.

Gov. Gavin Newsom declared a state of emergency in 
response to the fires, which have hit the state as it battles 
the effects of a sweltering heat wave, rolling blackouts and 
the coronavirus pandemic. Temperatures reached near 
100F in Napa and Sonoma, and 106F in Sacramento. And, 
on Aug. 16, it was 130F in Death Valley, CA, which is the 
highest reliably recorded temperature ever on Earth.

In addition to the Northern California fires, the Lake 
Fire has been burning in the Angeles National Forest 
northeast of Los Angeles for over a week and has grown 
to nearly 26,000 acres and counting. The fire forced 
people to evacuate, destroyed a dozen buildings and 
threatened thousands more.

Further to the east, the Dome Fire is burning in one 
of the largest Joshua tree forests in the U.S., in the Mojave 
National Preserve near the Nevada border. The fire has 
covered more than 43,000 acres in just three days and is 
growing,

The heat has threatened the state’s electrical supply, 
with operators of the state’s power grid twice order-
ing rolling outages and pleading with customers to use 
less power even when the need for air-conditioning was 
extreme. The state has also used blackouts to avoid spark-
ing wildfires. Last year, Pacific Gas & Electric, the state’s 
largest utility, shut the power off to millions of custom-
ers, some for days, to reduce the risk that its equipment 
would set off wildfires.

Officials have been bracing for the challenge of fight-
ing fires during a pandemic. Mark Ghilarducci, the direc-
tor of the state’s office of emergency services, said the 
pandemic was bringing “an almost oppressive level of 
complexity” to fire planning, from evacuations to reduc-
tions in manpower as members of inmate fire crews have 
been released from prisons to prevent the spread of the 
coronavirus.

“Things already are hotter and drier earlier in the sea-
son,” Mr. Ghilarducci said. “Looming in the background 
are the public safety power shutoffs that were infamous 
last year. And if that’s not bad enough, now we have to 
deal with a worldwide pandemic. In a fire season. With 
the power off. What else do you want from us?”
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along with billions of dollars in property damage and a 
dangerous fire at a chemical plant.

In Washington D.C., the daily morning briefing from 
the Federal Emergency Management Agency, usually a 
mundane document, was anything but. It detailed the 
hurricane, tornados, wildfires and pandemic responses 
(and perhaps the August 10 derecho which brought winds 
of up to 140 mph, left more than 400,000 Iowans without 
power, and damaged homes, businesses, and more than 
ten million acres of crops. Iowa Governor Kim Reynolds 
requested $4 billion to cover the cost of the damage; 
Trump approved the portion that covered federal build-
ings and utilities but declined to assist homeowners and 
farmers). It was, in essence, a preview of life under climate 
change: a relentless assault of overlapping disasters.

“State and local governments already stretched with 
Covid responses must now stretch even further,” said 
Lisa Anne Hamilton, adaptation program director at 
the Georgetown Climate Center in Washington. Better 
planning and preparation are crucial, she added, as the 
frequency and intensity of disasters increase.

“Climate change is tough for people to grasp, but 
attribution studies continue to find its DNA in today’s 
tropical systems, heat waves, droughts and rainstorms,” 
said Marshall Shepherd, a professor of atmospheric sci-
ences and geography at the University of Georgia and 
director of its atmospheric sciences program. “Climate 
change shifts us into an era of sustained elevated risk from 
extreme weather and climate events,” Dr. Shepherd said.

Global Impacts of Climate Change—Bangladesh 
and the Caribbean

No country is more vulnerable to, or devastated by, 
the impacts of climate change than Bangladesh. In late 
July torrential rains submerged at least a quarter of the 
country, washing away mud and tin homes and invalu-
able assets, goats and chickens and sacks of rice. Millions 
of people lost everything. This is one of the world’s most 
striking inequities: The people least responsible for climate 
change are among those most harmed by its impacts. The 
average American is responsible for 33 times more planet-
warming carbon dioxide than the average Bangladeshi.

An estimated 24 to 37% of the country’s landmass 
was submerged, according to government estimates and 
satellite data. Nearly a million homes were inundated 
and 4.7 million people were affected. At least 54 have 
died, most of them children.

It is the latest calamity to strike the delta nation of 165 
million people. Only two months prior, a cyclone pum-
meled the country’s southwest. Along the coast, a rising 
sea swallowed entire villages. Bangladesh is experiencing a 
pattern of more severe and more frequent flooding than in 
the past along the Brahmaputra River and that is projected 
to worsen in the years ahead as climate change intensifies.

And the hurricane season is off to an unprecedented 
start. Isaias left 2.5 million people without power in the 
New York/New Jersey/Connecticut area. The power out-
ages in the region were the most severe since Hurricane 
Sandy in 2012. Elsewhere, power outages effected 245,000 
utility customers in eastern North Carolina, 305,000 in 
Virginia, and more than 200,000 customers in Maryland, 
Delaware and southeastern Pennsylvania.

Isaias was an unusually powerful storm system with 
heavy winds extending out 180 miles from its center 
and sustained winds of 70 mph near its core (reaching 
85 mph). It brought rain to much of the East Coast and 
at least two people were killed by a tornado in North 
Carolina and falling trees killed one person in Maryland 
and two in New York City. The storm spun off tornados in 
southeast Virginia, and in places not accustomed to seeing 
tornados, such as Strathmere (southern) New Jersey, and 
another near Dover, DE, and it remained powerful into 
Canada. Heavy rains caused flash flooding along creeks 
and roads in southeastern Pennsylvania. Evacuations and 
rescues were complicated by efforts combating the coro-
navirus. Face masks do not function when wet.

Loss of off-site power caused one reactor at the 
Brunswick nuclear power plant in Southport, N.C., to au-
tomatically shut down overnight, according to a Nuclear 
Regulatory Commission notice. Safety systems worked as 
intended.

Tropical Storm Isaias hit the Florida coast on Aug 
1 with drenching rain, flooding and heavy winds. The 
storm had hit the Bahamas with hurricane conditions 
after hitting parts of Puerto Rico (killing one person) and 
causing mudslides and flooding across the Dominican 
Republic, northern Haiti, and Turks and Caicos. It became 
a tropical storm when its sustained winds slipped below 
74 mph.

Isaias was the nineth named storms in the Atlantic 
so far this year, which has never before happened this 
early in the hurricane season which runs from June 1 to 
Nov. 30. Forecasters had predicted an active season, given 
warm ocean waters and other conditions, but 2020 is on 
track to be one of the busiest ever.

Tropical Storm Laura was named on Aug 21, the 
earliest “L” storm ever named. Tropical Storm Marco was 
named Aug 22. Both storms were in the Gulf of Mexico 
and both become hurricanes. Marco reduced to a tropical 
storm upon landfall but Laura hit Louisiana as a Category 
4 hurricane, one of the strongest hurricanes ever to make 
landfall in the continental U.S. Its winds reached 150 mph 
and the National Hurricane Center warned of an “unsur-
vivable” storm surge of up to 20 feet (which luckily did 
not happen). Over half a million people were ordered to 
evacuate the region, but 23.3% of the population there 
lives in poverty and is likely unable to move out of 
harm’s way. So far only one death has been confirmed 
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the climate changes and the land that has sustained com-
munities for centuries begins to fail, hundreds of millions 
of people from Central America to Sudan to the Mekong 
Delta will be forced to flee or die. The result will almost 
certainly be the greatest wave of global migration the 
world has seen. It has begun.

For most of human history, people have lived within 
a narrow range of temperatures, in the places where the 
climate supported abundant food production. But as the 
planet warms, that band is rapidly shifting north. Ac-
cording to a recent study in the journal Proceedings of 
the National Academy of Sciences, the planet could see 
a greater temperature increase in the next 50 years than 
it did in the last 6,000. By 2070, the kind of extremely hot 
zones, like in the Sahara, that now cover less than 1% of 
the earth’s land surface could cover nearly 20% of the 
land, potentially placing one of every three people alive 
outside the climate niche where humans have thrived for 
thousands of years.

A 2017 study in Science Advances found that by 2100, 
temperatures could rise to the point that just going out-
side for a few hours in parts of India and Eastern China, 
and elsewhere, “will result in death even for the fittest of 
humans.”

In Southeast Asia, where increasingly unpredictable 
monsoon rainfall and drought have complicated farming, 
the World Bank estimated that more than eight million 
people have fled toward the Middle East, Europe and 
North America. In the African Sahel, millions of rural 
people have moved toward the coasts and the cities 
pushed by drought and widespread crop failures.

Northern nations are beginning to feel the pressure 
and must decide whether or not to admit more migrants. 
The initial response has mostly been to seal ourselves 
off, thereby trapping millions of people in places that are 
increasingly unlivable. The U.N. warns that in the worst 
case, the governments of the nations most affected by cli-
mate change could topple as whole regions devolve into 
chaos, conflict and war.

Global warming, primarily from GHG emissions 
from wealthy nations, has reduced incomes in the world’s 
poorest countries by between 17% and 30%. The wealthy 
nations have failed to deliver a $100 billion aid package to 
help poor countries cope, as promised as part of the 2015 
Paris accord.

Poor countries have long sought reparations for loss 
and damage from climate change. Rich countries, led by 
the U.S. and European Union, have resisted, mainly out 
of concern that they could be saddled with liability claims 
for climate damage.

In June, the Alliance of Small Island Developing 
States, led by Belize, pressed for a new compact with 
private and bilateral creditors “to deliver debt relief and 
increase resilience financing.”

Caribbean countries, with their economies ravaged by 
hurricanes in recent years, are falling deeper into debt as 
the pandemic dries up tourism revenues. A study com-
missioned by the U.N. found that the 20 most climate-
vulnerable countries have paid more than $40 billion in 
losses from extreme weather events.

Even if average global temperature increase modest-
ly—by 2 degrees Celsius over the average for preindustri-
al times—flooding along the Brahmaputra in Bangladesh 
is projected to increase by 24%. With an increase of 4C, 
flooding is projected to increase by over 60%.

Either way, the country will have to adapt. That 
requires money to dredge rivers, maintain embankments, 
improve drainage and assist those who will be displaced 
and impoverished.

“People are losing whatever little they have,” said 
Farah Kabir, the Bangladesh country director for Action-
Aid International. “When and how are they going to be 
supported? When is the global community going to take 
responsibility?”

Environmental Refugees—Central America, Asia 
and Africa

The devastating impacts are global. In Guatemala 
once reliable rains have virtually stopped in some areas 
for the past five years. Desperate, starving workers and 
families are migrating. Some go to cities, others try to 
come to the U.S. Now it is thousands of migrants. Soon it 
will be millions. And not just from Guatemala.

Many semiarid parts of Guatemala will become like 
a desert. Rainfall is projected to decrease by 60% in some 
parts of the country, and the amount of water replenish-
ing streams and keeping soil moist will drop by as much 
as 83%. Researchers project that by 2070, yields of some 
staple crops in the state will decline by nearly a third.

Scientists have learned to project such changes 
around the world with surprising precision, and now we 
are seeing the human consequences of those changes. As 

“For most of human history, 
people have lived within a nar-

row range of temperatures, in the 
places where the climate support-
ed abundant food production. But 
as the planet warms, that band is 

rapidly shifting north.”
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The U.N. estimates that by midcentury, El Salvador, 
which has 6.4 million people and is the most densely 
populated country in Central America, will be 86% urban. 
Around 42% of the population currently lack a reliable 
source of food. Thus, one in six of El Salvador’s citizens 
has left for the U.S. over the last few decades, with about 
90,000 Salvadorans apprehended at the U.S. border in 
2019 alone.

San Salvador, the capital of El Salvador, has absorbed 
refugees for years. They crowd into filthy slums with no 
running water or sewage system and no jobs. The city 
is notorious as one of the most dangerous cities in the 
world, overrun by violent gangs. The horror and despera-
tion of life in a slum tends to fuel extremism and chaos, 
and migration.

Climate change is a driving force behind migration 
into cities and out of countries. Around 2012, a coffee 
blight ruined El Salvador’s crop, reducing the harvest 
70%. Drought and unseasonable storms led to what the 
U.N. describes as “a progressive deterioration” of Sal-
vadorans’ livelihoods. This is what Defense Department 
officials call a “threat multiplier.”

The sudden failure of the land to support people 
and the resulting desperate moves toward cities is well 
underway. The World Bank has raised concerns about the 
immense influx of people into the Ethiopian city of Addis 
Ababa, where the population has doubled since 2000 and 
is predicted to nearly double again by 2035. In Mexico, 
the World Bank estimates that 1.7 million people may 
migrate away from newly inhospitable regions, many of 
them winding up in Mexico City.

Currently, slightly more than half of the planet’s 
population lives in urban areas, but by the middle of this 
century, the World Bank estimates 67% will. In 10 years, 
40% of urban residents—two billion people globally—will 
live in a slum. In the case of Addis Ababa, the World Bank 
suggests that in the second half of this century, many of 
the people who fled there will be forced to move again 
as local agriculture around it dries up. According to the 
International Committee of the Red Cross, 96% of future 
urban growth is likely to take place in some of the world’s 
most fragile cities, where risk of social unrest is high.

Mexico too has serious climate concerns and likely 
will see a climate exodus. One in six Mexicans now rely 
on farming for their livelihood, and close to half the 
population lives in poverty. Studies estimate that with 
climate change, water availability per capita could decline 
88% percent in places, and crop yields in coastal regions 
may drop by a third.

Trump, determined to slow migration north to the 
U.S., demanded Mexico stop migrants at the Guatemalan 
border and threatened a 25% tariff on trade. Such a tax 
would devastate Mexico’s economy so López Obrador’s 
government militarized the border. Many more Central 

As refugees stream out of the Middle East and North 
Africa into Europe and from Central America into the 
US, an anti-immigrant backlash has propelled national-
ist governments into power around the world. Climate 
models project a 32% decrease by 2070 in the yield of the 
rice crop in Alta Verapaz, Guatemala; and in the most ex-
treme climate scenarios, over 30 million migrants may try 
to cross the southern U.S. border over the next 30 years. It 
will not stop.

In North Africa’s Sahel, the nine countries stretching 
across the continent from Mauritania to Sudan are experi-
encing extraordinary population growth and steep envi-
ronmental decline. Past droughts, likely caused by climate 
change, killed over 100,000 people. And the region—with 
more than 150 million people and growing—is threat-
ened by rapid desertification, severe water shortages and 
deforestation. Researchers at the U.N. estimate that 65% 
of farmable lands are degraded. “My deep fear,” said 
Solomon Hsiang, a climate researcher at the University of 
California, Berkeley, is that such developments in Africa 
“leads to a constant outpouring of people.”

Similarly, in South Asia, where nearly one-fourth of 
the global population lives, the World Bank projects that 
the region will soon have the highest prevalence of food 
insecurity in the world. About 8.5 million people have 
already fled, mostly to the Persian Gulf, and 17 million to 
36 million more people may soon follow. They are pre-
dicted to migrate to India’s Ganges Valley, but they may 
find no relief there. By the end of this century, heat waves 
and humidity will become so extreme there that people 
without air-conditioning will simply die.

Sea Level Rise and Environmental Refugees
Drought and crop failures have forced large numbers 

of people to flee, but soon SLR will do the same. Past 
estimates may have underestimated future displacement 
from SLR by a factor of three: about 150 million people 
are now expected to be displaced globally by 2050. That 
is when much of Vietnam may be inundated—including 
most of the Mekong Delta, with 18 million residents—as 
well as parts of China and Thailand, most of southern 
Iraq and nearly all of the Nile Delta, Egypt’s breadbasket. 
Many coastal regions of the U.S. are also at risk.

Estimates of total global climate migration range from 
50 million to 300 million people displaced. That’s a wide 
range, but even 50 million is hard to fathom given the 
current backlash and immense suffering we are seeing 
now at numbers well below 50 million.

The World Bank’s expectation for climate hot spots 
in sub-Saharan Africa, South Asia and Latin America, 
determined that as climate change progressed in just 
these three regions alone, some 143 million people would 
be displaced within their own borders, moving mostly 
from rural areas to nearby towns and cities. But as noted 
below, bloated cities and towns offer little or no respite or 
assistance.
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ers’ incomes. It can’t reverse climate change, but it can 
buy time.

The time for action is short. With every 1C tempera-
ture increase, roughly a billion people will be forced out-
side the zone in which humans have lived for millennia. 
The climate alarm has been ringing a long time warning 
of pending economic and ecological harm, now the warn-
ings include human suffering and death.

Washington
Staving off a lawsuit, the Trump administration 

proposed airline emission standards that the industry 
met in 2016. This requirement would not diminish the 
industry’s contribution to global warming. Air travel 
accounts for about 2.5% of global CO2 emissions, a far 
smaller share than emissions from passenger cars or 
power plants. But, assuming air travel resumes, those 
emissions are projected to triple by 2050, according to the 
International Civil Aviation Organization.

“This is the third time in the past two years that this 
administration has taken major action to regulate green-
house gases in a way that is legally defensible, reduces 
CO2 and protects American jobs,” said EPA Administra-
tor Wheeler.

Mr. Wheeler was referring to a 2019 regulation on 
GHG emissions from power plants and an April rule 
governing emissions from vehicle tailpipes. Both of those 
rules replaced far more stringent emission standards from 
the Obama administration, and in both cases the new 
rules allow for more planet-warming emissions than their 
predecessors.

“Those standards are just a joke,” said Clare Lake-
wood, an attorney with the Center for Biological Diversi-
ty, an advocacy group. “They don’t require any meaning-
ful emissions reductions.”

In 2016, the Obama administration released a legal 
conclusion, the “endangerment finding,” which deter-
mined that GHG emissions from airplanes endangers 
human health by contributing to climate change. The 
endangerment finding established a legal requirement 
under the Clean Air Act for EPA to establish a rule.

In January, several environmental groups filed a 
notice of intent to sue the Trump administration for its 
failure to meet that requirement. The administration 
had until July 28 to propose a rule. With the release of 
the draft rule, the environmental groups no longer have 
grounds to sue. 

EPA’s inspector general is investigating whether the 
reversal of Obama-era fuel efficiency standards violated 
government rules. Top EPA officials were ordered to turn 
over briefing materials and other documents pertaining 
to the rollback. At issue is whether the Trump adminis-
tration violated requirements, including transparency, 

Americans will become trapped in transit, unable to 
move north or south, remaining in southern Mexico and 
making its current stresses far worse. Models suggest 
that between now and 2050, nearly nine million migrants 
will head for Mexico’s southern border hoping to migrate 
north.

El Paso, Texas, has absorbed many migrants. In 2014, 
it created the city government position of chief resilience 
officer aimed, in part, to add climate concerns to its urban 
planning. The resilience chief, Nicole Ferrini, initiated a 
discussion concerning the “massive amounts of climate 
refugees, and are we prepared as a community, as a soci-
ety, to deal with that?” She sees her city on the front lines 
of what U.N. officials and climate-migration scientists 
have been warning: Without a plan for housing, feeding 
and employing a growing number of climate refugees, cit-
ies can never confidently plan their economic future.

Around the world, nations are building walls. Hun-
gary fenced its boundary with Serbia, part of more than 
1,000 kilometers of border walls erected around the Eu-
ropean Union states since 1990. India built a fence along 
most of its 2,500-mile border with Bangladesh.

Trump has his wall-building agenda. The U.S. de-
clined to join 164 other countries in signing a global 
migration treaty in 2018, the first such agreement to rec-
ognize climate as a cause of future displacement. The U.S. 
is also cutting off foreign aid, money for everything from 
water infrastructure to GHG-reducing agriculture, that 
has proven helpful to starving families to produce food, 
and stave off migration.

What if America and the developed world continue 
to refuse entry to migrants and fail to help them at home? 
As we are seeing, land and governmental failures will 
produce enormous numbers of environmental refugees. 
They are being trapped in places that are increasingly 
inhospitable and unsuited to human life. As the planet 
continues to warm, as it will, researchers suggest that the 
annual death toll, globally, from heat alone will eventual-
ly rise by 1.5 million. And untold more will also die from 
starvation, or in the conflicts over increasingly scarce 
resources.

If this happens, the U.S. and Europe risk walling 
themselves in, as much as walling others out. Policymak-
ers are now facing such planning challenges. Many fear 
immigrants bring disease and radical ideology. Employ-
ers see a need for motivated workers. But the sheer 
numbers are daunting. Clearly, part of the solution is 
extending aid to help people where they live, in recogni-
tion of the harm wealthy nations have caused via climate 
change, and to help stem the tide of refugees.

A U.N. World Food Program effort to help farmers 
build irrigated greenhouses in El Salvador, for instance, 
has drastically reduced crop losses and improved farm-
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leaks and flares in oil and gas wells, pipelines and storage 
sites. The EPA’s new methane rule eliminates federal re-
quirements that oil and gas companies install technology 
to detect and fix such leaks.

Some major oil and gas companies have spoken out 
against the weakening of methane regulations (BP, Exxon, 
Shell), joining some automakers, electric utilities and 
other industrial giants that have opposed certain ad-
ministration initiatives to dismantle climate change and 
environmental rules. Smaller, independent oil companies 
supported the rule as a welcome measure of relief.

Most climate change regulations address CO2 which 
is produced by burning fossil fuels and is the most dam-
aging GHG. Methane is a close second, and although it 
stays in the atmosphere for a shorter period of time, it has 
80 times the heat-trapping power of CO2 in the first 20 
years in the atmosphere.

Methane constitutes nearly 10% of GHG emissions in 
the U.S. Most of the emissions come from the oil and gas 
industry (especially fracking), and other sources include 
cattle (1.5 billion cattle emit 2 billion tons of methane 
globally) and agriculture (especially rice farming and the 
plowing of soil)l

And, the Trump administration finalized its plan to 
open the Arctic National Wildlife Refuge to oil and gas 
development.

Finally, climate change is a major topic in the 2020 
presidential election. Vice President Joseph R. Biden Jr. 
stressed the issue at the Democratic Convention and has 
used it to raise more than $15 million from hundreds of 
new donors who specifically identify with climate change 
as a cause.

Of course, this amount is dwarfed by fossil fuel 
donations to Trump, who accepted $10 million from a 
single fund-raiser in June held by the oil billionaire Kelcy 
Warren, and whose super PAC, America First Action, has 
received millions from coal and oil moguls, according to 
the Center for Responsive Politics.

But the hard money climate donations represent a 
growing counterweight to oil, gas and coal money that 
has long dominated the energy conversation in Washing-
ton. Self-identified “climate donors” are a new phenom-
enon in the 2020 election and are working hard to show 
candidates that campaigning to eliminate emissions from 
fossil fuels pays—in cash.

“That is a sea change. We’ve now got a class of people 
called ‘climate donors’ in a way we had environmental 
donors before,” said David Bookbinder, general coun-
sel for the Niskanen Center, a nonpartisan think tank in 
Washington.

“Climate has taken over as an issue on its own. 
People are finally understanding that we have a truly 
existential crisis on our hands,” Mr. Bookbinder added.

record-keeping, and docketing, and followed the EPA’s 
process for developing final regulatory actions.

A few weeks before the final rule was published, the 
administration’s own internal analyses showed that it 
would raise the cost for consumers compared with the 
Obama-era standard and would increase the number of 
deaths from lung disease due to greater release of pollu-
tion into the air.

 “This is really serious,” said Vickie Patton, general 
counsel for the Environmental Defense Fund. “It’s rare for 
EPA’s inspector general to conduct an investigation of the 
agency’s rule-making.”

Many outside economists and public health experts 
questioned the administration’s justification of the rule, 
finding that its calculations did not withstand scrutiny 
and calling for the administration to make public the for-
mulas and economic models used to reach its conclusions.

Senator Tom Carper of Delaware, the ranking Demo-
crat on the Environment and Public Works Committee, 
said that the documents he reviewed showed that the 
Department of Transportation wrote most of the draft rule 
submitted to the White House and that EPA career staff 
members had complained in writing of being excluded 
from the process. They also specified numerous errors in 
the rule.

Senator Carper said his review of documents he gave 
to the inspector general’s office “demonstrate significant 
irregularities and illegalities” in rule-making, including 
“purposefully and potentially illegally with[holding] 
these documents from being placed into the rule-making 
docket.” The rollback was “the product of the most proce-
durally problematic process my office has ever reviewed.”

The process was rushed to complete it before April or 
else it could be quickly overturned in 2021 should former 
VP Biden win the White House. Biden could use the Con-
gressional Review Act to overturn any regulation final-
ized within 60 legislative days of the end of a presidential 
term with a simple congressional vote that is not subject 
to filibuster or any other Senate rules to slow it down.

The CRA will apply to an August EPA rule propos-
ing to lift Obama-era controls on the release of meth-
ane, a powerful climate-warming gas that is emitted from 

“EPA’s inspector general is inves-
tigating whether the reversal of 
Obama-era fuel efficiency stan-

dards violated government rules.”
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legislative judgment must be allowed to control . . . Thus, 
where the [parties challenging the zoning classification] fail 
to establish a clear conflict with the comprehensive plan, 
the zoning classification must be upheld.”7 The court found 
that the 2007 Law effectively banned mining in the AR dis-
trict in which the project was located, and that no industrial 
zones were present within the overlay district created by 
the 2017 Law.8 Therefore, there is no clear conflict between 
the 2017 Law and the Town’s comprehensive plan. 

The court also held that the Town Board properly 
identified areas of environmental concern as related to the 
proposed action; took the requisite “hard look” at them; and 
put forth a reasoned elaboration on the justification for its 
action.9 In particular, the Town Board made findings related 
to protection and preservation of the INWR and the unique 
wildlife habitat that it possesses. Further, the Town Board 
explained that the new overlay district would restrict the 
uses permitted therein, rather than authorize any new de-
velopment.10 These steps led the court to find that the Town 
had properly discharged its obligations under SEQRA.

The court also held that the 2017 Law was not pre-
empted by the Mining Land Reclamation Law (MLRL).11 
The court cited precedent, stating, “[T]he MLRL does not 
preempt [a town’s] authority to determine that mining 
should not be a permitted use of land within the [t]own, 
and to enact amendments to the local zoning ordinance in 
accordance with that determination.”12

On Petitioner’s final claim, the court held that the Town 
satisfied the procedural requirements. Because the 2017 
Law was enacted pursuant to the Municipal Home Rule 
Law, the procedural requirements of the Town Law do not 
apply to its enactment.13

Conclusion

The court unanimously affirmed the judgment.

Jeremy Guarino 
Albany Law School ‘21

Frontier Stone, LLC v. Town of Shelby, 174 
A.D.3d 1382 (2019)

Facts

In March 2006, Petitioner-Plaintiff Frontier Stone, LLC 
applied for a mining permit for a proposed quarry in a zon-
ing district that was designated as agricultural/residential 
(AR) in the Town of Shelby.1 Soon after, the Town Board 
adopted a moratorium on the processing of special permit 
applications for both mining and excavation projects.2 The 
Town Board then adopted Local Law No. 5 of 2007 (“2007 
Law”), which effectively removed excavation and mining 
from the list of possible conditional uses in the Town’s AR 
zoning district.3 The 2007 Law also provided that large min-
ing operations could only occur in the Town: (1) in a newly 
formed mining/excavation (ME) overlay district; (2) with a 
special use permit; (3) within an industrial district; and (4) 
pursuant to an approved site plan.4 

The Town Board later proposed Local Law No. 2 of 
2016 (“2016 Law”), which would create a wildlife refuge 
overlay district (“overlay district”) encompassing the 
Iroquois National Wildlife Refuge (INWR) and nearby land 
as a buffer area, which included the project site; under the 
proposed Local Law, both mining and excavation opera-
tions would be prohibited within the buffer area.5 The 2016 
Law was never adopted. However, the Town Board issued 
a negative declaration regarding a proposed new law, the 
2017 Law, which limited the buffer area surrounding the 
refuge from 3000 to 2000 feet, yet still included the land for 
the project site.6

Procedural History

Frontier Stone brought a combined declaratory judg-
ment action and article 78 proceeding to review Town 
Board’s adoption of a wildlife refuge overlay district that 
prohibited mining and issuance of negative declaration 
under State Environmental Quality Review Act (SEQRA). 
The Supreme Court dismissed the petition, and Frontier 
Stone appealed. 

Issues

Whether the overlay district law clearly conflicted with 
the town’s comprehensive plan; whether the Town Board 
sufficiently analyzed relevant areas of environmental con-
cern in adopting overlay district and issuing negative decla-
ration; whether the overlay district law was preempted by 
the Mining Land Reclamation Law (MLRL); and whether 
the Town Board satisfied public hearing and planning 
board referral requirements for adoption of local laws. 

Rationale

The court stated: “If the validity of the legislative 
classification for zoning purposes [is] fairly debatable, the 

Recent Decisions and Legislation in Environmental Law

Endnotes
1. Frontier Stone, LLC v. Town of Shelby, 174 A.D.3d 1382, 1383 (2019).
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In re Stasack v. New York State. Dept. of Envtl. 
Conservation, 176 A.D.3d 1456 (3d Dep’t 2019)

Facts

Petitioners Stephen Stasack and his spouse, Vonnie 
Vannier (“Petitioners”) appealed a decision by the Ad-
ministrative Law Judge (ALJ), which was adopted by the 
Commissioner of Environmental Conservation, in which 
it was determined that Petitioners violated ECL 15-0505 
when they “impermissibly placed fill below the mean 
high-water mark of a navigable body of water.”1

The body of water in question, South Long Pond, is 
located in the Town of Grafton, NY.2 Petitioners owned 
land along this pond, and in April 2003, one of the peti-
tioners was seen working at the beach area of the pond 
with construction equipment.3 A neighbor took photos of 
the incident showing individuals working with shovels 
and an excavator. Petitioners had not sought a permit to 
conduct such work.4 Testimony of a biologist from the Bu-
reau of Fisheries established the mean high-water mark 
of the pond.5 In addition, a police report indicated that 
petitioners placed fill into South Long Pond in 2003 that 
exceeded the location of the mean high-water mark.6

Procedural History

Respondent New York State Department of Environ-
mental Conservation (DEC) filed a civil enforcement pro-
ceeding against petitioners.7 After attempts at mediation 
failed, the ALJ found that Petitioners had violated ECL 
15-0505.8 The Commissioner of Environmental Conser-
vation adopted most of the ALJ’s findings and imposed 
civil penalties on petitioners.9 Petitioners commenced 
an Article 78 proceeding to annul the Commissioner’s 
ruling,10 and the proceeding was then transferred by the 
Supreme Court to the Third Department of the Appellate 
Division.11

Issue

The court addressed several issues: whether Petition-
ers were precluded from pursuing their affirmative de-
fenses; whether South Long Pond was a navigable body 
of water for purposes of ECL 15-0505; and whether the 
civil penalty imposed was excessive.

Rationale

The Appellate Division ruled that petitioners were 
precluded from pursuing their affirmative defenses of 
statute of limitations and election of remedies because 
Petitioners failed to exhaust administrative remedies.12 
Rather than bringing their affirmative defenses before the 
Appellate Division, petitioners should have “appealed 
the ALJ’s interlocutory decision.”13 The court also noted 
that that petitioners provided no proof to support their 
other affirmative defenses of compromise and settlement 
of administrative delay.

The court relied on the common law definition of 
a navigable body of water to determine whether South 
Long Pond was navigable. The common law defini-
tion states that a body of water “is navigable in fact if 
it provides practical utility to the public as a means for 
transportation.”14 The court considered evidence of 
individuals seen using boats on South Long Pond.15 In 
addition, a neighbor of petitioners and a biologist from 
the Bureau of Fisheries both testified that they were able 
to navigate by boat between South Long Pond and Dyken 
Pond.16

Lastly, the court relied on ECL 71-1127 in determin-
ing whether the civil penalty imposed on petitioners was 
appropriate.17 ECL 71-1127 states that a penalty of no 
more than $500 shall be imposed for a violation of Article 
15 of the ECL.18 The statute goes on to state that “an ad-
ditional civil penalty of not more than [$100] for each day 
during which such violation continues” may be added.19 
Petitioners’ violation initially occurred in 2003, and the 
violation was not fixed until 2011.20 Thus, the $10,000 fine 
was found to be appropriate.21

Conclusion

The Appellate Division upheld the decisions of the ALJ 
and the Commissioner of Environmental Conservation.22

Joseph Zeitler 
Albany Law School ‘20
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Issues

Whether the Sierra Club could timely challenge the 
EPA’s adoption of a non-SIP approach to reviewing an-
nual monitoring network plans;8 whether the Sierra Club 
has standing to challenge the EPA’s decision to permit 
the case-by-case reduction approvals in the minimum 
required sampling frequency;9 and whether the EPA 
adequately addressed public comments regarding the 
proposed changes to quality assurance requirements for 
PSD air monitoring.10

Rationale

The Sierra Club contends that the EPA is violating 
the Clean Air Act by placing annual monitoring network 
plans outside of the SIP review process. However, “the 
Clean Air Act requires that petitions for review be filed 
‘within sixty days’ of a challenged action appearing in the 
Federal Register.11 With that said, the Sierra Club’s peti-
tion was filed was far outside of that 60-day window, as 
the EPA had made its decision to place the annual moni-
toring network plans outside of the SIP review process no 
later than 2006.12 The Final Rule demonstrated a con-
tinuation of the same approach laid out in the 2006 rule. 
Furthermore, the statement in the preamble to the Final 
Rule relied upon by the Sierra Club pointed was merely a 
response to a comment from the Sierra Club and other-
wise reaffirmed the 2006 approach to annual monitoring 
networks plans and their separation from the SIP review 
process. EPA did not effectively reconsider the issue, and 
Sierra Club “cannot ‘comment on matters other than 
those actually at issue, goad an agency into a reply, and 
then sue on the grounds that the agency had re-opened 
the issue.’”13 

This court’s jurisdiction to consider the issue of 
whether the EPA failed to consider the risk increase of 
opening up the possibility for exceptions to the minimum 
sampling frequency requires that the Sierra Club estab-
lish standing.14  In order to do so, the Sierra Club must 
“demonstrate . . . that there is a ‘substantial probability’ 
that one of its members will suffer an injury if the court 
does not take action.”15 Sierra club attempted to demon-
strate this by listing three monitors which are eligible for 
a reduction and are placed near a Sierra Club member.16 
However, the “Sierra Club’s claim to standing ‘stacks 
speculation upon hypothetical upon speculation,‘”17 as 
the states may very well not request reductions, nothing 
suggests they are prime candidates if they do, the monitor 
sites are low-risk, and the Sierra Club itself gives no rea-
son to believe that the fine particulate matter concentra-
tions near these sites are likely to change; therefore, Sierra 
Club has failed to establish standing.18 

In protesting the quality assurance adjustments 
for PSD air monitoring, the Sierra Club argued that the 
EPA failed to adequately consider or respond to the 
adverse comments to the Final Rule. Sierra Club noted 
EPA’s admission that it had “inaccurately stated that it 

Sierra Club v. Environmental Protection Agency, 
2019 WL 2306752 (F.3d May 31, 2019)

Facts

Under the Clean Air Act, the Environmental Protec-
tion Agency (EPA) is tasked with ensuring that states are 
each doing their part to regulate and improve air qual-
ity throughout the country. In order to do so, the EPA 
sets National Ambient Air Quality Standards (NAAQS), 
which the states must then conform to through setting 
State Implementation Plans (SIPs) to be approved by the 
EPA, and by submitting plans for how they are going to 
annually monitor the air quality throughout their state.1 

In 2016, the EPA modified its regulations regarding 
air monitoring networks by adopting a rule, Revisions 
to Ambient Monitoring Quality Assurance and Other 
Requirements (“Final Rule”), which “(1) tightened pro-
cedures for state changes to annual monitoring network 
plans, (2) authorized limited reductions in required 
sampling frequency, and (3) proposed revisions to certain 
quality assurance requirements related to monitoring for 
Prevention of Significant Deterioration.”2 

In the preamble to the Final Rule, the EPA stated “it 
does not treat annual monitoring network plans . . . as 
‘integral parts’ of a SIP subject to public participation 
whenever such network plans are established or modi-
fied,” reiterating the EPA’s 2006 decision to make annual 
monitoring plans separate from and not subject to the 
same review process as SIPs.3 

The Final Rule allowed for limited reductions in re-
quired sampling frequency through permitting “Regional 
Administrators to give case-by-case approval to reduc-
tions,” where maintaining current monitoring frequency 
proved to be unnecessary or excessively redundant.4 This 
creates the possibility of exceptions from the current 1-in-
3 day fine particulate matter sampling frequency to either 
1-in-6 day, or seasonal, sampling; but only after a case-
by-case analysis by Regional Administrator, taking into 
account a variety of important factors.5  

The Final Rule also included adjustments to four 
quality assurance requirements for Prevention of Signifi-
cant Deterioration (PSD) air monitoring, which is “de-
signed to evaluate whether new or significantly modified 
sources of pollution will bring about significant deterio-
rations in air quality.”6 Prior to the Final Rule, PSD air 
monitoring was held to the same requirements used to 
measure compliance with the NAAQS.7 

Procedural History

The Sierra Club petitioned for review of Final Action 
of the United States Environmental Protection Agency in 
its adoption of the rule, Revisions to Ambient Monitoring 
Quality Assurance and Other Requirements.
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had received only favorable comments on its proposed 
changes.”19 However, “a ‘failure to respond to com-
ments is significant only insofar as it demonstrates that 
the agency’s decision was not based on a consideration 
of the relevant factors,’”20 and here, the “EPA plainly 
addressed the factors that the comment had said must be 
considered.”21

Conclusion

The petition for review was dismissed in part, in re-
gard to the first issue, and denied in part, in regard to the 
remaining two issues.22

Spencer Patterson 
Albany Law School ‘20

which the states must then conform to through setting 
State Implementation Plans (SIPs) to be approved by the 
EPA, and by submitting plans for how they are going to 
annually monitor the air quality throughout their state.1 

In 2016, the EPA modified its regulations regarding 
air monitoring networks by adopting a rule, Revisions 
to Ambient Monitoring Quality Assurance and Other 
Requirements (“Final Rule”), which “(1) tightened pro-
cedures for state changes to annual monitoring network 
plans, (2) authorized limited reductions in required 
sampling frequency, and (3) proposed revisions to certain 
quality assurance requirements related to monitoring for 
Prevention of Significant Deterioration.”2 

In the preamble to the Final Rule, the EPA stated “it 
does not treat annual monitoring network plans . . . as 
‘integral parts’ of a SIP subject to public participation 
whenever such network plans are established or modi-
fied,” reiterating the EPA’s 2006 decision to make annual 
monitoring plans separate from and not subject to the 
same review process as SIPs.3 

The Final Rule allowed for limited reductions in re-
quired sampling frequency through permitting “Regional 
Administrators to give case-by-case approval to reduc-
tions,” where maintaining current monitoring frequency 
proved to be unnecessary or excessively redundant.4 This 
creates the possibility of exceptions from the current 1-in-
3 day fine particulate matter sampling frequency to either 
1-in-6 day, or seasonal, sampling; but only after a case-
by-case analysis by Regional Administrator, taking into 
account a variety of important factors.5  

The Final Rule also included adjustments to four 
quality assurance requirements for Prevention of Signifi-
cant Deterioration (PSD) air monitoring, which is “de-
signed to evaluate whether new or significantly modified 
sources of pollution will bring about significant deterio-
rations in air quality.”6 Prior to the Final Rule, PSD air 
monitoring was held to the same requirements used to 
measure compliance with the NAAQS.7 

Procedural History

The Sierra Club petitioned for review of Final Action 
of the United States Environmental Protection Agency in 
its adoption of the rule, Revisions to Ambient Monitoring 
Quality Assurance and Other Requirements.

Issues

Whether the Sierra Club could timely challenge the 
EPA’s adoption of a non-SIP approach to reviewing an-
nual monitoring network plans;8 whether the Sierra Club 
has standing to challenge the EPA’s decision to permit 
the case-by-case reduction approvals in the minimum 
required sampling frequency;9 and whether the EPA 
adequately addressed public comments regarding the 
proposed changes to quality assurance requirements for 
PSD air monitoring.10
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Rationale

The Sierra Club contends that the EPA is violating 
the Clean Air Act by placing annual monitoring network 
plans outside of the SIP review process. However, “the 
Clean Air Act requires that petitions for review be filed 
‘within sixty days’ of a challenged action appearing in the 
Federal Register.11 With that said, the Sierra Club’s peti-
tion was filed was far outside of that sixty day window, 
as the EPA had made its decision to place the annual 
monitoring network plans outside of the SIP review 
process no later than 2006.12 The Final Rule demonstrated 
a continuation of the same approach laid out in the 2006 
rule. Furthermore, the statement in the preamble to the 
Final Rule relied upon by the Sierra Club pointed was 
merely a response to a comment from the Sierra Club 
and otherwise reaffirmed the 2006 approach to annual 
monitoring networks plans and their separation from the 
SIP review process. EPA did not effectively reconsider 
the issue, and Sierra Club “cannot ‘comment on matters 
other than those actually at issue, goad an agency into a 
reply, and then sue on the grounds that the agency had 
re-opened the issue.’”13 

This court also questioned Sierra Club’s standing to 
seek review.14 To establish standing, Sierra Club must 
“demonstrate . . . that there is a ‘substantial probability’ 
that one of its members will suffer an injury if the court 
does not take action.”15 Sierra Club alleged that three of 
the relevant air quality monitors eligible for a reduction 
are located near a Sierra Club member.16 However, the 
“Sierra Club’s claim to standing ‘stacks speculation upon 
hypothetical upon speculation,”17 as the states may very 
well not request reductions, nothing suggests they are 
prime candidates if they do, the monitor sites are low-
risk, and the Sierra Club itself gives no reason to believe 
that the fine particulate matter concentrations near these 
sites are likely to change. Sierra Club failed to establish 
standing.18 

In protesting the quality assurance adjustments 
for PSD air monitoring, the Sierra Club argued that the 
EPA failed to adequately consider or respond to the 
adverse comments to the Final Rule. Sierra Club noted 
EPA’s admission that it had “inaccurately stated that it 
had received only favorable comments on its proposed 
changes.”19 However, “a ‘failure to respond to com-
ments is significant only insofar as it demonstrates that 
the agency’s decision was not based on a consideration 
of the relevant factors,’”20 and here, the “EPA plainly 
addressed the factors that the comment had said must be 
considered.”21

Conclusion

The petition for review was dismissed in part, in re-
gard to the first issue, and denied in part, in regard to the 
remaining two issues.22

Spencer Patterson 
Albany Law School ‘20
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Brunner v. Town of Schodack Planning Board, 
113 N.Y.S.3d 410, 178 A.D.3d 1181 (3d Dept. 
2019)

Facts

In March of 2018, respondent Scannell Properties 
#262, LLC (“Scannell”) submitted an application for site 
plan approval and a special permit with respondent 
Town of Schodack Planning Board (“Planning Board”) 
concerning a project to build a sales distribution center in 
the Town of Schodack.1 The site of the proposed distribu-
tion center was two adjoining parcels of vacant property 
consisting of roughly 116.3 total combined acres.2 The 
proposed project included an approximately 1,015,740 
square-foot building along with 93 loading docks, 366 
trailer spaces, and a 1,266 space employee parking lot.3 

By April of the same year, the Planning Board initi-
ated a “coordinated review process” pursuant to the 
State Environmental Quality Review Act (SEQRA) and 
expressed their intent to act as “lead agency” for pur-
poses of environmental review.4 Scannell’s proposal 
was designated a type I action pursuant to SEQRA, so 
Scannell proceeded by submitting to the Planning Board 
a 710-page “Environmental Assessment Report” that in-
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cluded various environmental studies, analyses and other 
information needed by the lead agency.5 Following public 
hearings and receipt of written comments, the Planning 
Board issued a SEQRA negative declaration and granted 
Scannell’s application in July of 2018.6

The petitioner in this case is the Birchwood Associa-
tion (the “Association”), an unincorporated organization 
of residents dedicated to improving the quality of life 
in the Birchwood Estates neighborhood, which directly 
abuts the proposed site to the north.7 According to the As-
sociation, the residents’ private drinking water wells de-
pend on the Schodack Terrace Aquifer, which lies directly 
under the site of the project and would have to deal with 
the stormwater runoff generated by 58 acres of newly 
impervious surfaces.8 The Association was also concerned 
about how Scannell’s project would impact traffic, since 
the neighborhood and the project’s site would be forced 
to share the use of a single, preexisting road.9

Procedural History

Following the Planning Board’s issuance of the nega-
tive declaration, the Association commenced a combined 
CPLR article 78 proceeding and declaratory judgement 
action seeking to annul the Planning Board’s determina-
tion and directing it to prepare an environmental impact 
statement (EIS).10 The petition was dismissed, and this 
appeal ensued.11

Issues

The issues of the appeal were whether the Planning 
Board took the appropriate “hard look” at areas of envi-
ronmental concern, as required by SEQRA, and whether 
the public was given a meaningful opportunity to be 
heard under SEQRA.12

Decision

The Association alleged that the Planning Board 
failed to take a hard look at four main areas of environ-
mental concern: the impact on groundwater quality, 
traffic, public safety, and community character.13 The 
court disagreed and held that the Planning Board took the 
requisite hard look at areas of environmental concern and 
satisfied its SEQRA obligations.14 When a lead agency 
determines there will be no adverse impacts, it may  
issue a negative declaration without an EIS, and  
“[j]udicial review of an agency determination under SE-
QRA is limited to whether the lead agency identified the 
relevant areas of environmental concern, took a hard look 
at them, and made a reasoned elaboration of the basis for 
its determination.”15 As such, the court’s role was not to 
second-guess the agency’s determination.

Regarding the impact on groundwater, the Planning 
Board relied upon Scannell’s stormwater management re-
port, an environmental assessment form, and a report on 
topography, groundwater flows, and other information to 
determine that the project would only have small impacts 
on the groundwater.16 The Planning Board considered 

Endnotes
1. Brunner v. Town of Schodack Planning Board, 113 N.Y.S.3d 410, 411 

(3d Dept. 2019). 

2. Brief of Respondent Town of Schodack Planning Board at *5, 
Brunner v. Town of Schodack Planning Board, 113 N.Y.S.3d 410 (3d 
Dept. 2019) (No. 528529), 2019 WL 5859021.
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4. Id. at *7. 

5. Id. at *8. 

6. Brunner, 113 N.Y.S.3d at 411.

7. Petitioners-Appellants’ Brief at *5, Brunner v. Town of Schodack 
Planning Board, 113 N.Y.S.3d 410 (3d Dept. 2019) (No. 528529), 2019 
WL 5859021.

8. Id. 

9. Id. 

10. Brunner, 113 N.Y.S.3d at 411. 

11. Id. 

12. Petitioners-Appellants’ Brief at *2.

13. Brunner, 113 N.Y.S.3d at 412. 

14. Id. 

15. Id. (quoting Matter of Schaller v. Town of New Paltz Zoning Bd. of 
Appeals, 108 A.D.3d 821, 822–23 [3d Dep’t 2013]). 

traffic impact studies and analyses along with comments 
from the Department of Transportation regarding miti-
gation measures meant to address traffic concerns, and 
ultimately concluded that surrounding roadways and 
intersections were adequate to accommodate the traffic 
generated by the project.17 Regarding public safety, the 
court was satisfied that Scannell communicated with the 
local fire company and that a state-of-the-art fire sup-
pression system would be installed in the distribution 
center.18 Finally, since the area for the project was already 
zoned for distribution centers, the project was found to be 
consistent with the community’s character.19 

The Association also alleged that the Planning Board 
deprived the public of a meaningful opportunity to 
participate in the review process by rushing through the 
process.20 The court said that the Planning Board was 
only required to “make every reasonable effort to involve 
project sponsors, other agencies, and the public involved 
with the SEQRA process.”21 A meaningful opportunity to 
be heard was found because there were two public meet-
ings held and also a chance for the public to submit writ-
ten comments, to which the Association acknowledged 
participating in.22 The claim that the review process was 
rushed held no merit because the SEQRA scheme does 
not provide for any minimum time for the review pro-
cess, but rather sets forth maximum time frames by when 
the lead agency must act.23 

Conclusion 

The court rejected each of the Association’s claims 
and affirmed the decision of the Supreme Court, without 
costs.24

Nicholas A. Gengo 
Albany Law School ‘21
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19.  Id. 

20.  Id. at 413. 

21.  Id. (citing 6 N.Y.C.R.R. 617.3[d]). 

22.  Id. (citing 6 N.Y.C.R.R. 617.6[b][3][ii]). 

23.  Id. 

24.  Id. 

Up State Tower Co., LLC v. Village of Lakewood, 
175 A.D.3d 972 (N.Y. App Div. 2019)

Facts

Up State Tower Co., LLC (“Petitioner”) entered into a 
purchase agreement for real property located in Respon-
dent-Defendant Village of Lakewood (the “Village”).1 
Thereafter, Petitioner filed an application with the Village 
seeking approval for construction of a wireless telecom-
munications tower on that property.2 During pendency 
of development review, the Village adopted Local Law 
4-2016, which amended the Village’s zoning law and 
instituted various fees and application requirements for 
those seeking approval to construct wireless telecommu-
nication facilities.3

Procedural History

Petitioner commenced a proceeding pursuant to 
CPLR article 78 and a declaratory judgement action 
raising various challenges to Local Law 4-2016.4 Peti-
tioner raised three causes of action on the basis of alleged 
violations to the Municipal Home Rule Law; one cause of 
action alleging that Local Law 4-2016 is an illegal ex post 
facto zoning regulation; one cause of action on the basis 
of alleged violations of the State Environmental Quality 
Review Act (SEQRA); and one cause of action alleging 
the local law imposed an illegal fee.5 The Supreme Court 
granted Respondent’s motion and dismissed each of Peti-
tioner’s six causes of action on the ground that Petitioner 
lacked standing.6

Petitioner appealed the New York State Supreme 
Court’s dismissal of five of Petitioner’s causes of action.7 
Petitioner did not challenge the court’s dismissal of the 
cause of action alleging that Local Law 4-2016 is an illegal 
ex post facto zoning regulation.8

Issues

1. Whether Petitioner established standing for the 
challenges on the basis of alleged violations of 
Municipal Home Rule Law.

2. Whether Petitioner established standing for the 
challenge on the basis of the alleged violations of 
SEQRA.

3. Whether Petitioner established standing for the 

challenge on the basis that the local law imposed 
an illegal fee.

Rationale

The court found that the lower court properly dis-
missed the three causes of action that challenged Lo-
cal Law 4-2016 on the basis of alleged violations of the 
Municipal Home Rule Law because Petitioner failed to 
demonstrate that it was harmed by those alleged statu-
tory violations.9 Petitioner, therefore, lacked standing.10

The court found that the lower court erred in grant-
ing the motion with respect to the cause of action alleging 
violations of SEQRA.11 The court reasoned that Petitioner 
established standing to assert this cause of action by dem-
onstrating that it had a property interest in the Village 
that was impacted by the amendment to the zoning law 
effected by Local Law 4-2016, and that Petitioner was not 
required to allege the likelihood of environmental harm.12

Lastly, the court found that the lower court erred in 
granting the motion with respect to the allegation that 
Local Law 4-2016 imposed an illegal fee.13 The court held 
that Petitioner established standing to assert this cause of 
action by demonstrating that it had a property interest in 
a property to which Local Law 4-2016 applies.14 

Conclusion

The court found that Petitioner failed to establish 
standing for challenges on the basis of alleged viola-
tions of Municipal Home Rule Law.15 However, the court 
found that Petitioner did establish standing for the chal-
lenge on the basis of the alleged violations of SEQRA and 
for the challenge on the basis that the local law imposed 
an illegal fee.16

Matthew Hallock 
Albany Law School ‘21
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Executive Order No. 13,927: Accelerating the 
Nation’s Economic Recovery From the COVID-19 
Emergency by Expediting Infrastructure 
Investments and Other Activities.

On June 4, 2020, President Trump signed an Execu-
tive Order entitled “Accelerating the Nation’s Economic 
Recovery From the COVID-19 Emergency by Expedit-
ing Infrastructure Investments and Other Activities.”1 
To combat what the President describes as “a dramatic 
downturn in [the United States] economy” due to the 
COVID-19 outbreak, which was declared a national emer-
gency in March 2020, the order requires all governmental 
agencies to use every available authority, emergency or 
otherwise, to fast-track federal infrastructure projects.2

The Executive Order directs all government agencies 
to quickly establish a list of projects to be expedited and 
to “provide a summary report” of all identified projects 
to the Director of the Office of Management and Budget 
(OMB), the Assistant to the President for Economic Policy, 
and the Chairman of the Council on Environmental 
Quality (CEQ).3 Each agency must then provide a “status 
report . . . list[ing] the status of any previously reported 
planned or potential actions, and . . . any new planned or 
potential actions” within the next 30 days and for every 
30-day period, throughout the continuation of the na-
tional emergency. 

The order affects projects subject to review under the 
National Environmental Policy Act (NEPA), the Endan-
gered Species Act (ESA), and the emergency Army Corps 
permitting provisions under the Clean Water Act (CWA).4 
Depending on the agency and the relevant statute, there 
are extra guidelines that must be followed.5 The order 
calls on the Chairman of the CEQ to be available to dis-
cuss NEPA regulations with agencies; the Director of the 
Fish and Wildlife Service and the Assistant Administrator 
for Fisheries for the National Marine Fisheries to be avail-
able to discuss ESA regulations; the Assistant Secretary of 
the Army for Civil Works to be available to discuss CWA 
regulations; and the Environmental Protection Agency 
(EPA) Administrator to be available “to provide prompt 
cooperation to the Secretary of the Army” and other agen-
cies for CWA regulations.6

Under NEPA, all agencies must identify all projects 
that “may be subject to emergency treatment as alter-
native arrangements pursuant to CEQ’s NEPA regula-
tions . . . statutory exemptions from NEPA . . . categorical 
exclusions that agencies have included in their NEPA pro-
cedures pursuant to the NEPA regulations . . . or may be 
covered by already completed NEPA analyses . . . .”7 The 
Trump Administration argues in the order that during 
prior threats to economic prosperity, the CEQ had used 
alternative arrangements to expedite projects.8 This has 
emboldened the Administration to encourage agencies to 
ask for alternative arrangements in lieu of the impending 

economic hardships resulting from the COVID-19 out-
break.9 Opponents of the order argue that the regulation 
is reserved for situations where one particular project will 
help solve a short-term emergency, possibly making the 
regulation inapplicable to the long-term economic effects 
of the COVID-19 outbreak.10

The order also calls on all agencies to review the ESA 
regulations of the Departments of the Interior and Com-
merce “on consultations and emergencies” to determine 
whether any “planned or potential actions” may be sub-
jected to eased requirements during the national emer-
gency.11 Finally, all agencies must identify and report on 
actions subject to the CWA Section 404 permitting author-
ity of the Army Corps of Engineers, alone or jointly with 
the EPA, which may be subject to emergency treatment.12

The Administration argues that completing more 
infrastructure projects will “strengthen the economy and 
return Americans to work, while providing appropriate 
protection for public health and safety, natural resources, 
and the environment, as required by law.”13 However, 
opponents of this Executive Order believe that this is 
simply another attempt by the Administration to overstep 
its executive power to allow the private sector to conduct 
projects with no regard to the potential environmental 
impacts. 14 The order will likely be the target of many 
lawsuits from environmental activists and organizations, 
including at least one lawsuit already planned by the 
Center for Biological Diversity over alleged ESA viola-
tions.15

This Executive Order follows up on the Trump Ad-
ministration’s promise to deregulate the environmental 
permitting process.16 Furthermore, the Trump Admin-
istration issued an Executive Order on May 19, 2020, 
requiring all agencies to “identify regulatory standards 
that may inhibit economic recovery and . . . consider tak-
ing appropriate action . . . to temporarily or permanently 
rescind, modify, waive, or exempt persons or entities from 
those requirements.”17

Joshua Marcil 
Albany Law School ‘22
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was argued to give customers a vested right to receive 
the benefits of the programs the charges were intended 
to support.10 Customers also asserted a violation of the 
Equal Protection Clause arguing that by transferring 
money from the energy funds to the general fund, the Act 
taxes EDC customers and not municipal utility custom-
ers, then rather than expending the funds on programs 
for EDC customers, expends the funds elsewhere.11

Procedural History

On cross motions for summary judgment, the dis-
trict court held in favor of the state, concluding that the 
Act does not interfere with the contractual relationship 
between customers and EDCs because the language ex-
plaining the purpose of the charges was “purely descrip-
tive,” and “d[id] not create any contractual obligation 
flowing to the [customers.]”12 Secondly, the court held 
that the Act did not violate the Equal Protections Clause 
because the Act was not a tax; it did not raise revenue di-
rectly, but simply reallocated money, and with it no prop-
erty was transferred from EDC customers to the State.13 
EDC customers appealed. 

Issue

The Court of Appeals of the Second Circuit reviewed 
de novo: (1) whether the contracts between customers 
and the EDCs vested customers with a contractual right 
to control transfers from the energy funds to the general 
fund;14 and (2) whether the customers had a property 
interest in the energy funds, allowing customers to chal-
lenge their reallocation.15 

Rationale

The Contract Clause is intended to protect the benefits 
and rights of a party under a contract and not to interfere 
with legislation which merely relates to the subject mat-
ter of the contract.16 Here, the statutes of the Act lacked 
language demonstrating a clear intention to bind the State 
contractually to the legislative objectives contained there-
in.17 The statutory language fails to overcome the “well-es-
tablished presumption . . . that the principal function of a 
legislature is not to make contracts, but to make laws that 
establish the policy of the state[,] . . . [which] are inherent-
ly subject to revision and appeal.”18 Additionally, the plain 
language of the service contract between EDC customers 
and EDCs is limited to the scope of providing electricity 
in exchange for payment of PURA-approved charges, and 
the explanation of those additional charges in the service 
contracts does not expressly guarantee that they are only 
intended to fund programs that benefit energy conserva-
tion and market transformation initiatives.19 

As for the equal protection claim, this would be a 
valid argument under the “taxpayer-standing doctrine” 
which is only applicable when a tax is assessed.20 To de-
termine whether a tax is assessed, the court examined 
whether EDC customers had a property interest in the 
energy funds under the applicable state law.21 Having 

Colon de Mejias v. Lamont, 963 F.3d 196 (2d Cir. 
2020).

Facts

In May 2018, customers of Connecticut’s two investor-
owned electric distribution companies (EDCs) brought an 
action against the Governor, Treasurer, and Comptroller of 
the State of Connecticut.1 Plaintiff-Appellants, including 
individuals, energy efficiency businesses, and non-profit 
organizations, held contracts with the EDCs to pay elec-
tricity rates approved by the Public Utilities Regulatory 
Authority (PURA) in exchange for electric service.2 

In 1998, the Connecticut General Assembly passed 
Public Act 98-28 (“1998 Act”), encouraging EDCs to 
restructure their power generation assets to favor envi-
ronmentally friendly energy production.3 The 1998 Act 
did this by directing PURA to impose additional charges 
(“charges”) on electricity sold to EDC customers which 
would be used to fund energy “conservation and load 
management programs.”4 The 1998 Act also established 
the Energy Conservation and Load Management Fund 
and the Clean Energy Fund (collectively the “energy 
funds”), to which, in paying the charges passed along in 
their electricity bills, EDC customers respectively con-
tribute roughly $156 million and $27 million annually.5 In 
2017, the Legislature passed Public Act 17-2 (“2017 Act”), 
an emergency state budget act that transferred $77.5 mil-
lion for fiscal year 2018 out of the energy funds and into 
the general fund of the State of Connecticut.6 In 2018, 
Public Act 18-81 (with the 2017 Act, collectively referred 
to as “the Act”), reduced the amount transferred to the 
state’s general fund to $67.5 million for fiscal year 2019.7 
EDC customers challenged the Act, alleging violations of 
the Contract and Equal Protection Clauses of the United 
States Constitution.8 They argued that the Act violates 
the Contract Clause because it interfered with PURA ap-
proved charges that were incorporated into the contracts 
customers held with the EDCs.9 Payment of these charges 

11. Exec. Order No. 13,927, 85 Fed. Reg. 35,165 (June 4, 2020).

12. Id.

13. Exec. Order No. 13,927, 85 Fed. Reg. 35,165 (June 4, 2020).

14. Rebecca Barho and Brooke Wahlberg, Trump Executive Order: 
Environmental Streamlining or Political Quagmire?, JD Supra (June 
12, 2020), https://www.jdsupra.com/legalnews/trump-executive-
order-environmental-60358/.

15. Id. 

16. Natalie Kirkish and Kathryn Oehlschlager, Trump Signs 
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Requirements, JD Supra (June 9, 2012), https://www.jdsupra.com/
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17. Exec. Order No. 13,924, 85 Fed. Reg. 31,353 (May 19, 2020); Molly 
Barker et al, COVID-19: President Trump’s Invocation of Emergency 
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property interest in Connecticut requires a “legitimate 
claim of entitlement,” which the customers in this case 
lacked because the sections of the Act establishing the en-
ergy funds gave the government oversight and control.22 
Without oversight or control, EDC customers have no 
property interest in the energy funds, but simply a uni-
lateral expectation for their expenditure and, accordingly, 
the EDC customers lack the appropriate standing to chal-
lenge reallocation of the funds.23 

Conclusion

The court affirmed the judgement of the United States 
District Court for the District of Connecticut, granting 
summary judgment in favor of Defendants-Appellees.24 
The court found that the Connecticut legislature, through 
the enactment of the Act directing PURA to impose ad-
ditional charges on electricity service, did not contractu-
ally bind the state to spend money in accordance with 
the statutes that were incorporated into the service agree-
ments between customers and EDCs.25 Further, the court 
found that EDC customers lacked standing to challenge 
the reallocation of those funds under the Equal Protection 
Clause.26 

Kelly Sprague 
Albany Law School ‘22
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Juliana v. U.S., 947 F.3d 1159 (2020).

Facts

The plaintiffs in this case—“twenty-one young citi-
zens, an environmental organization, and a representative 
of future generations”1—allege that the U.S. Government 
has facilitated fossil fuel combustion and contributed to a 
rapid increase in atmospheric warming despite knowing 
the catastrophic risks it poses. Plaintiffs further allege that 
government actions and policy decisions have seriously 
injured the plaintiffs and have contravened a “substan-
tive constitutional right to a climate system capable of 
sustaining human life.”2 Specifically, one plaintiff alleges 
“she was forced to leave her home because of water 
scarcity, separating her from relatives on the Navajo 
Reservation.”3 Another plaintiff was so significantly 
affected by flooding and that he was forced to evacuate 
his home.4 Plaintiffs’ assert violations of: “(1) the plain-
tiffs’ substantive rights under the Due Process Clause of 
the Fifth Amendment; (2) the plaintiffs’ rights under the 
Fifth Amendment to equal protection of the law; (3) the 
plaintiffs’ rights under the Ninth Amendment; and (4) the 
public trust doctrine.”5 The plaintiffs seek declaratory re-
lief and an injunction ordering the government to “cease 
permitting, authorizing, and subsidizing fossil fuel use,” 
and to implement a plan to reduce fossil fuel emissions 
and atmospheric carbon dioxide.6 

Procedural History 

The district court denied the government’s motion to 
dismiss the complaint and held that “the plaintiffs had 
standing to sue, raised justiciable questions, and stated a 
claim for infringement of a Fifth Amendment due process 
right to a climate system capable of sustaining human 
life.”7 The government sought a writ of mandamus, 
which the Ninth Circuit denied. The government then 
sought a stay, which the Supreme Court denied while 
expressing concern over the justiciability of the case. The 
government moved for summary judgment and judgment 
on the pleadings. Summary judgment was granted on the 
Ninth Amendment claim, the president was dismissed as 
a party, and the equal protection claim was dismissed in 
part. The Ninth Circuit granted the government’s petition 
for permission to appeal.8 

Issues

1. Whether plaintiffs had to pursue their constitu-
tional claims, if at all, under the Administrative 
Procedure Act.9

2. Whether the plaintiffs have Article III standing for 
their constitutional claims.10 
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cent of worldwide carbon emissions occur in the 
United States.24 Furthermore, the U.S. Government 
has actively increased the country’s emissions by 
subsidizing and leasing federal lands and waters 
for fossil fuel extraction. Arguing for the applica-
tion of Washington Environmental Council v. Bellon, 
the government urged that because the indepen-
dent actions of third parties have contributed to 
plaintiffs’ injuries, the causal chain is too attenuat-
ed to support standing.25 The court dismissed this 
argument on the grounds that, unlike in Bellon, 
the plaintiffs in this case are not claiming injuries 
caused by “a few isolated agency decisions,” but 
rather by “a host of federal policies, from subsidies 
to drilling permits, spanning over 50 years, and 
direct actions by the government.”26 The court 
concluded that the evidence presented by the 
plaintiffs was sufficient to meet the causation re-
quirement for standing at the summary judgment 
stage because “there is at least a genuine factual 
dispute as to whether those policies were a sub-
stantial factor in causing the plaintiffs’ injuries.”27

(3) Redressability requires that the requested relief 
is “(1) substantially likely to redress their inju-
ries; and (2) within the district court’s power to 
award.”28 In this case, the plaintiffs sought both 
declaratory and injunctive relief. The court found 
that, though declaratory relief may provide a 
psychological benefit to plaintiffs, it is not likely to 
redress their asserted concrete injuries.29 The other 
relief sought by plaintiffs was an injunction requir-
ing the government to (1) end the “permitting, 
authorizing, and subsidizing [of] fossil fuel use” 
and (2) “prepare a plan subject to judicial approval 
to draw down harmful emissions.”30 The court 
spent the overwhelming majority of the standing 
analysis on this last issue, addressing whether the 
requested injunctive relief meets both prongs of 
the redressability requirements. 

Confronted by evidence presented by both parties 
that an injunction alone would not solve global climate 
change and that a comprehensive plan would also have 
to be enacted to mitigate its consequences, the court 
cast doubt on whether the plaintiffs’ injuries could be 
remedied by injunctive relief.31 The district court ruled 
that the plaintiffs’ claims were redressable by relying on 
Massachusetts v. EPA, in which redressability was satisfied 
by the mere possibility that “the requested relief would 
prompt the [EPA] to reconsider the decision that allegedly 
harmed the litigant.”32 The court held that Massachusetts 
does not apply because it was a procedural due process 
challenge33 and Massachusetts, as a sovereign entity, was 
entitled to relaxed redressability requirements.34 Despite 
signaling that the first prong was likely not satisfied, the 
court proceeded to the second prong, assuming for the 
rest of its analysis that this first prong had been met.35

Rationale

1.  Administrative Procedure Act

The government argued that review of plaintiffs’ 
constitutional claims falls under the Administrative Pro-
cedure Act and not the judiciary. In addressing this issue, 
the Court first considered whether the plaintiffs could 
have brought their claims under the APA.11 The APA 
“only allows challenges to discrete agency decisions” and 
provides a “comprehensive remedial scheme for challeng-
ing the constitutionality of agency actions.”12 The court 
found that because plaintiffs are challenging governmen-
tal actions in the cumulative and not discreet agency deci-
sions, they cannot pursue their claims under the APA.13 

The court next addressed the government’s argument 
that if plaintiffs’ “freestanding constitutional claims” 
do not fit within the APA’s “comprehensive remedial 
scheme,” then they have no judicial recourse.14 The court 
emphasized the gravity of denying plaintiffs a judicial 
forum for the alleged violations, which would “present[] 
a serious constitutional question.”15 The court concluded 
that plaintiffs may seek judicial review absent Congress’s 
clear intent to foreclose constitutional claims not covered 
by the APA.16 The court held that “[w]hatever the merits 
of the plaintiffs’ claims, they may proceed independently 
of the review procedures mandated by the APA.”17

2.  Article III Standing

The court then addressed the central issue as to 
whether the plaintiffs have Article III standing for their 
constitutional claims. In order to have standing, “a plain-
tiff must have (1) a concrete and particularized injury 
that (2) is caused by the challenged conduct and (3) is 
likely redressable by a favorable judicial decision.”18 But 
in order to survive summary judgment, the plaintiffs 
only need to “establish a genuine dispute” as to the three 
requirements for standing.19

(1) The court found that the plaintiffs presented 
compelling evidence that their injuries were not 
“conjectural or hypothetical” but were concrete.20 
However, the government urged that the alleged 
injuries were not particularized because the effects 
of climate change are not felt solely by the plain-
tiffs but by everyone. Rejecting this argument, the 
court pointed to ample case authority supporting 
their holding that “it does not matter how many 
persons have been injured” as long as the injuries 
are “concrete and personal.”21 

(2) Though the chain of causation cannot be “hypo-
thetical or tenuous,” causation “can be established 
even if there are multiple links in the chain.”22 
The court began its analysis with the most imme-
diate cause of plaintiffs’ injuries: “carbon emis-
sions from fossil fuel production, extraction, and 
transportation.”23 In support of the plaintiffs’ case 
for causation, the court noted that roughly 15 per-
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The second prong of the redressability analysis 
looked at whether the court has the power to award the 
requested relief. The crux of the court’s analysis on this 
issue focused on the nature of the injunction requested. 
The injunctive relief plaintiffs sought would restrict 
Congress’s ability to make and enforce laws and require 
the implementation of a remedial plan subject to judicial 
review. Judicial supervision would therefore be required 
in order to determine “the sufficiency of the government’s 
response to the order . . . .”36 Ultimately, the court rejected 
this option as a viable form of relief on the grounds that 
reviewing the adequacy of the government’s plan “nec-
essarily would entail a broad range of policymaking,” 
thereby usurping the political powers constitutionally 
delegated to the legislative and executive branches.37 Un-
der Rucho v. Common Cause, federal courts “have no com-
mission to allocate political power and influence” without 
standards to guide in the exercise of such authority.”38 
Finding that there are no standards to guide a court in 
determining the sufficiency of the governmental plan 
in remedying the constitutional violations at issue,39 the 
court held that the plaintiffs’ claims are not redressable by 
an Article III court.40 

Conclusion

The Court remanded the case to the district court 
to dismiss for lack of Article III standing, holding that 
despite governmental abdication of its duty to remediate, 
plaintiffs’ only recourse is through the political branches.41 

Hilary Edmunds 
Albany Law School ‘21

Rimler v. New York, 172 A.D.3d. 868 (N.Y. App. 
Div. 2019)

Facts

New York City owned a downtown Brooklyn prop-
erty at the confluence of Cadman Plaza West, Clinton 
Street, and Tillary Street.1 The site previously contained a 
Brooklyn Public Library branch. A development project 
called for demolition of the library and construction of 
a 36-story building in its place.2 The new building was 
to contain below-ground parking, a new library branch, 
retail space, and apartments.3

The project was reviewed under the State Environ-
mental Quality Review Act (SEQRA) and the rules of City 
Environmental Quality Review (CEQR).4 The Mayor’s 
Office of Sustainability (MOS) acted as lead agency for 
purposes of the review.5 MOS prepared an Environmental 
Assessment Statement and determined that the project 
would not have a significant adverse impact on the envi-
ronment; and thus, an Environmental Impact statement 
(EIS) was not needed.6 MOS therefore issued a negative 
declaration on June 12, 2015.7

The project was subject to review by the New York 
City Planning Commission (CPC), pursuant to the Uni-
form Land Use Review Procedure (ULURP) because it in-
volved the sale of city-owned property.8 Project developer 
Cadman Associates, LLC (“Cadman”) applied to CPC for 
approval on June 4, 2015, which was approved on No-
vember 2, 2015.9 The City Council approved the project 
on December 16, 2015, after a public hearing.10 This was 
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the final determination of environmental issues.11 The 
Brooklyn Borough Board (BBB) approved the project on 
March 1, 2016, which did not involve any environmental 
review.12

Procedural History

Petitioners include city residents who filed a CPLR 
article 78 action and a petition challenging the City’s 
decision under SEQRA not to require an EIS.13 Respon-
dents include the City of New York, the New York City 
Economic Development Corporation, the New York City 
Department of City Wide Administrative Services, the 
Brooklyn Borough Board, Saint Ann’s School, Our Lady 
of Lebanon Maronite Catholic Church, Cadman Associ-
ates, LLC, Venable LLP, and Brooklyn Public Library. Re-
spondents moved to dismiss the petition on the grounds 
that none of them were served in time.14 Petitioners 
opposed this motion and cross-moved to extend the time 
to serve the petition nunc pro tunc, to the dates on which 
Respondents had been served.15 

The Kings County Supreme Court denied Petitioners’ 
cross motion and granted Respondents’ motion to dismiss, 
finding no evidence that Petitioners had attempted service 
of process 15 days or fewer after the statute of limitations 
had expired on May 2, 2016.16 The trial court alternatively 
determined that the petition should be denied on its mer-
its.17 A judgment was entered, denying the petition and 
dismissing the proceeding.18 Petitioners then appealed.19

Issues

Whether the statute of limitations began running 
with final approval of the project’s environmental issues 
by the City Council or final approval of the project by 
the BBB. Additionally, whether the trial court abused its 
discretion by denying Petitioners’ motion to extend the 
time to serve process.

Reasoning

The four-month statute of limitations began running 
with the City Council’s final environmental approval on 
December 16, 2015. And thus, Respondents had to be 
served with process 15 days or fewer after its end. Here, 
May 2, 2016.20 Respondents were served between May 13, 
2016, and May 23, 2016, which is beyond the allowable 
period.21 

The court determined that Petitioners’ argument—
that the statute of limitations began running with BBB ap-
proval on March 1, 2016—was without merit because BBB 
approval did not involve environmental review.22 The 
final approval of environmental issues occurred with the 
City Council’s approval of the project on December 16, 
2015.23 The court concluded that Petitioners had failed to 
comply with the statute of limitations and CPLR 306-b.24 

In deciding whether the trial court abused its discretion, 
the court echoed the State Supreme Court, explaining: 
“there is no evidence that the petitioners attempted ser-
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vice by May 2, 2016, so they were not entitled to a good-
cause extension.”25 

Under CPLR 306-b, time for service can be extended 
“‘upon good cause shown or in the interest of justice.’”26 
The court noted that “[a] determination of whether to 
grant the extension in the interest of justice is generally 
within the discretion of the motion court.”27 On this issue, 
the court held “the Supreme Court did not improvidently 
exercise its discretion in declining to grant the petitioners 
an interest-of-justice extension for completion of service 
because, among other things, petitioners failed to show 
sufficient merit to the proceeding.”28

Conclusion

The court affirmed the lower court’s holding because 
the statute of limitations began running when the City 
Council issued its final approval. And thus, Petitioners 
failed to serve Respondents within the statute of limita-
tions. 

Francis Pellicciaro 
Albany Law School ‘21
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AEA grants the NRC mining authority only on federal 
lands, while providing that private lands can be acquired 
for source materials, thereby bringing it under NRC min-
ing regulation.12 

The Court found that subsequent amendments to the 
AEA essentially create a non-preemptive clause, specifi-
cally § 2021, which allows the NRC to devolve certain 
regulatory authority to the states for the protection of 
health and safety.13 Section 2021(k) goes on to state that, 
“Nothing in this section shall be construed to affect the 
authority of any State…to regulate activities for pur-
poses other than protection against radiation hazards.”14 
Virginia Uranium contended § 2021(k) demands the 
displacement of any state law enacted for the purpose of 
protecting the public against radiation hazards.15 

 Yet, the Court rejected this reading, holding that 
the subsection “does not expose every state law on 
every subject to a searching judicial inquiry into latent 
purposes.”16 Rather, § 2021 scrutinizes only those state 
laws regulating activities directly discussed in § 2021, 
such as construction of nuclear power plants.17 The 
Court found that because the Virginia law merely regu-
lates the mining of uranium ore on private lands, an ac-
tivity that the AEA does not specifically address, it is not 
preempted by § 2021(k). The Court held that a contrary 
reading would bar both the NRC and states from regulat-
ing uranium mining on private lands, given the NRC’s 
own belief that the AEA does not grant that authority.18 

Virginia Uranium next used the ruling of Pacific 
Gas & Elec. Co. v. State Energy Resources Conservation and 
Development Comm’n, 461 U.S. 190 (1983) to argue that the 
Virginia law should be preempted.19 Pacific Gas rejected a 
preemption challenge to a state law prohibiting construc-
tion of new nuclear power plants.20 The court in Pacific 
Gas found that while regulation of nuclear power plant 
construction for safety hazards is within the purview 
of the NRC, the state law was not preempted because 
it was primarily enacted out of economic development 
concerns.21 Virginia Uranium thus argued that the Court 
should find any state law enacted for the purpose of ad-
dressing nuclear hazards preempted.22 

The Court flatly rejected this argument, stating that 
doing so would require inquiry into legislative intent 
and finding that Pacific Gas only necessitates inquiry 
into legislative intent when state law seeks to infringe 
on a core area of federal concern.23 The Court reiterated 
that mining of uranium on private lands has never been 
expressly addressed by the AEA, and therefore, inquiry 
into the intent of state mining law is not authorized.24 
The Court found that when field preemption is sought, 
as seen here regarding the field of radiation safety, the in-
quiry must focus on what the state statute did, not why.25 
To do otherwise, Justice Gorsuch wrote, would “inhibit…
open and vigorous legislative debate,” due to “happen-

Virginia Uranium, Inc. v. Warren, 139 S. Ct. 1894 
(2019)

Facts

Virginia Uranium Inc. is a mining company that 
was engaged in a venture to mine uranium deposits 
on private lands in the state of Virginia.1 The com-
pany planned to use conventional mining techniques 
to extract uranium ore from an area near Coles Hill, 
Virginia, and process it for sale to enrichment facili-
ties that produce nuclear reactor fuel.2 The processing 
of the uranium ore was to include milling the ore and 
leaching out the pure uranium, with the leachate tail-
ings to be stored on site.3 Milling, tailing, and storage of 
uranium is regulated by the Nuclear Regulatory Com-
mission (NRC) pursuant to Atomic Energy Act (AEA).4 
However, Virginia Uranium is prohibited from mining 
uranium in Virginia, pursuant to state law banning the 
activity.5 Virginia Uranium filed suit against Virginia in 
Federal District Court seeking declaratory and injunc-
tive relief, claiming the prohibitive Virginia mining 
law is preempted by the AEA under the Constitution’s 
Supremacy Clause.6 The District Court for the Western 
District of Virginia found that while the AEA provides 
the NRC with sole regulatory authority over the lifecycle 
of nuclear fuel, it does not reserve authority over the 
mining of uranium on private lands and therefore does 
not preempt the Virginia mining law.7

Procedural History

The action brought by Virginia Uranium, Inc. was 
dismissed in Federal District Court and was subsequent-
ly affirmed by the Fourth Circuit.8 The Supreme Court 
granted certiorari. 

Issue

The issue was whether the federal Atomic Energy 
Act preempts state law per the Supremacy Clause, giv-
ing the Nuclear Regulatory Commission sole regulating 
authority in the field. 

Rationale

The Court found that Virginia Uranium’s arguments 
failed on all fronts. Petitioners first claimed the AEA 
reserves regulation of uranium mining to the NRC for 
the purpose of addressing nuclear safety concerns.9 The 
Court found that argument unpersuasive on the grounds 
that, unlike many other federal statutes, the AEA is ab-
sent a preemption provision, and expressively grants the 
NRC extensive authority over the entire nuclear fuel life 
cycle, except mining.10 The Court stated that a brooding 
federal interest is not enough to win preemption, rather, 
a litigant must point to “a constitutional text or fed-
eral statute” that displaces or conflicts with state law.11 
Further, the Court stated that Congress directly spoke to 
the question of mining on private lands. Specifically, the 
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stance judicial assessments of the true intentions lurking 
behind” state statutes.26

Virginia Uranium’s final argument was that the 
Virginia mining law was preempted through conflict pre-
emption because it stands as an impermissible obstacle 
to Congress’s nuclear power objectives.27 The core of 
Petitioners’ argument was that the NRC’s authority to 
regulate the lifecycle of nuclear fuel would be effectively 
undermined if Virginia’s mining law were upheld.28

Again, the Court rejected this argument, finding that 
any preemptive purpose of a federal statute must ap-
pear in its text and structure, which the AEA explicitly 
lacks in regard to state mining law.29 The Court stated 
that accepting Virginia Uranium’s argument would once 
again require the judiciary to probe legislative intent of 
Congress, which the Court is unwilling to do.30 Justice 
Gorsuch decried broad inquiries of legislative intent, 
holding that to do so may result in displacing legitimate 
state laws based on inferences into the purpose of “un-
enacted federal purposes and objectives.”31 The Court 
found that the AEA reflects the compromises of many 
disparate beliefs, and that the only intention that should 
be inferred from it should come from its text.32 Because 
the AEA does not provide for the regulation of uranium 
mining on private lands, only the means to acquire 
private lands to regulate mining thereon, the Court held 
that the Virginia law does not conflict, and is therefore 
not preempted.33 

Conclusion

In a 6-3 decision, written by Justice Gorsuch, the 
Court affirmed the judgement of the Fourth Circuit Court 
of Appeals, ruling that the AEA does not preempt Vir-
ginia state uranium mining law on private lands. Justice 
Ginsburg, joined by Justices Sotomayor and Kagan, con-
curred, concluding that the mining law was not preempt-
ed, but rejected the necessity of the majority’s discussion 
on the perils of inquiries into legislative intent. 

Adam Herron 
Albany Law School, ‘22 
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United States Forest Service v. Cowpasture 
River Preservation Assn., Nos. 18-1584, 18-1587, 
2020 U.S. LEXIS 3251 (June 15, 2020)

Facts

In 2018, the United States Forest Service (“Forest 
Service”) granted a special use permit to Atlantic Coast 
Pipeline, LLC (“Atlantic”), allowing it to construct and 
operate a 604-mile natural gas pipeline through 16 miles 
of the George Washington National Forest, 600 feet 
below the Appalachian National Scenic Trail (“Appala-
chian Trail”).1 

There are multiple statutes at play. Under the Weeks 
Act of 1911, and through delegation by the Secretary of 
Agriculture, the Forest Service has authority to ad-
minister national forest lands, including the George 
Washington National Forest.2 Under the National Trails 
System Act of 1968 (“Trails Act”), the Secretary of the 
Interior can establish national scenic and historical trails 
by entering into rights-of-way agreements with other 
federal agencies, state and local governments, and pri-
vate landowners.3 In 1969, the Secretary of the Interior 
delegated his authority over the Appalachian Trail to the 
National Park Service.4 Under the Leasing Act of 1920, 
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Park Service a straightforward easement, not possessory 
rights over land on which the Appalachian Trail passes.15 
Second, the implications of Respondents’ argument were 
too broad for the Court because it implied that any land 
crossed by a trail in the National Park System would 
become lands in the National Park System, even if the 
land was privately owned.16 Because Congress has not 
explicitly provided for this, the Court would not extend 
the National Park system in this way.17

Conclusion

The Court overruled the Fourth Circuit, holding 
that the Department of the Interior’s decision to assign 
responsibility over the Appalachian Trail to the National 
Park Service did not transform the land over which the 
Trail passes into land within the National Park System, 
giving the Forest Service the authority to issue a permit 
to Atlantic.18 

Nathaniel Clark 
Albany Law School ‘22

as amended in 1973, the Secretary of the Interior or any 
appropriate agency head has the power to grant pipeline 
rights-of-way through any Federal lands.5 Federal lands 
are all lands owned by the United States, except lands 
in the National Park system, lands held in trust for an 
Indian or Indian Tribe, and lands on the Outer Continen-
tal Shelf.6

Procedural History

Cowpasture River Preservation Association, Shenan-
doah Valley Battlefields Foundation, Shenandoah Valley 
Network, Sierra Club, Virginia Wildlife Committee, and 
Wild Virginia filed a petition in the Fourth Circuit to 
review the permit granted to Atlantic by the Forest Ser-
vice.7 The Court of Appeals of the Fourth Circuit vacated 
this permit, and petitioners Forest Service and Atlantic 
appealed to the United States Supreme Court, which 
reversed the judgment of the Fourth Circuit.8 

Issues

Whether the Mineral Leasing Act (“Leasing Act”) 
allows the United States Forest Service to grant a subter-
ranean pipeline 600 feet beneath the Appalachian Trail, 
which hinged on whether the land where the pipeline 
was sited had been transferred to the National Park 
Service.9

Rationale

The Court determined that the land where the pipe-
line was to be placed remained Federal lands—placing 
it in the Forest Service’s jurisdiction—for three reasons. 
First, the Trails Act gave the National Park Service an 
easement for the specific purpose of establishing the Ap-
palachian Trail on Forest Service land but did not trans-
fer possession of that land from the Forest Service to the 
National Park Service; easements transfer only the right 
to use land, not possession.10 Second, under the Trails 
Act, the National Park Service is required to administer 
the Appalachian Trail itself, not the lands surrounding 
it. The Forest Service must perform any work necessary 
to maintain the underlying land.11 Finally, Congress has 
used plain language to transfer land between federal 
agencies. However, the language in the Trails Act deals 
with the granting of rights-of-way, not transfers of land.12 
As such, the Court found that the land is still Federal 
land under the jurisdiction of the Forest Service, making 
it subject to an easement for the Appalachian Trail held 
by the National Park Service.13

Respondents argued that the Forest Service cannot 
grant pipeline rights-of-way under the land where there 
is a right-of-way for the Appalachian Trail because that 
land came under the jurisdiction of the National Park 
Service, not the Forest Service, as the Appalachian Trail 
runs over the land.14 The Court rejected this for two 
reasons. First, the Court explained that this interpreta-
tion is contrary to the plain language of the Trails Act. 
As explained above, this language gives the National 

Endnotes
1. United States Forest Service v. Cowpasture River Preservation Assn., 

Nos. 18-1584, 18-1587, 2020 U.S. LEXIS 3251, 6 (June 15, 2020).

2. Id. at 8-9.

3. Id. at 9.

4. Id. at 10.

5. Id.

6. Id. at 11.

7. Id. at 6-7.

8. Id. at 7-8.

9. Id. at 11.

10. Id. at 13-17. 

11. Id. at 17-19.

12. Id. at 19-20.

13. Id. at 20-21.

14. Id. at 21-22.

15. Id. at 22.

16. Id. at 24.

17. Id. at 24-26.

18. Id. at 26.

One Flint St., LLC v. Exxon Mobil Corp., 175 
A.D.3d 1012 (N.Y. App. Div. 2019)

Facts

Plaintiffs One Flint Street, LLC and DHD Ventures 
New York, LLC (“Plaintiffs”) conducted environmental 
remediation on two parcels in the City of Rochester that 
were part of a former oil refinery.1
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over Shelton’s activities.9 Plaintiffs and Exxon failed to 
show that Genesee had legal title or authority over the 
activities on the property at the time of discharge. Thus, 
the Court held that Genesee was not strictly liable for the 
discharge.10 

Defendants Atkin and 15 Flint were successive own-
ers of the property while Defendant Shelton was dis-
charging petroleum on the property. Both Atkin and 15 
Flint were aware that Shelton’s operations of dismantling 
vehicles own the property created petroleum discharge. 
Also, both Atkin and 15 Flint had control over Shelton’s 
activities on the property at the time of discharge.11 

Plaintiffs and Defendant Exxon showed that Atkin and 
15 Flint had legal title and authority over the activities on 
the property at the time of discharge. Thus, Atkin and 15 
Flint are strictly liable for the discharge under Navigation 
Law article 12, regardless of the “de minimis amounts of 
oil” that Atkin claims were discharged during the peri-
od.12 

Conclusion 

Plaintiffs’ motion seeking to determine that Defen-
dant Genesee is strictly liable for petroleum discharge 
was denied. Genesee did not have ownership over the 
property during the period of discharge or control over 
the activities thereon.13 

Plaintiffs’ motion seeking to determine that Defen-
dants Atkin and 15 Flint are strictly liable for petroleum 
discharge was granted. Atkin and 15 Flint owned the 
property during the period of petroleum discharge and 
had authority over the activities on the property during 
that period.14 

Michelle Zaludek 
Albany Law School ‘21

Plaintiffs commenced action against Defendants 
Exxon Mobil Corp. and ExxonMobil Oil Corp. (collec-
tively, “Exxon”); Genesee Scrap & Tin Baling Co. (“Gen-
esee”); 15 Flint Street, Inc. (“15 Flint”); and Louis Atkin 
(“Atkin”) pursuant to Navigation Law Article 12.2 Exxon 
was the most recent owner of the parcels. The property 
was previously owned by Atkin and 15 Flint. Atkin in-
herited the two parcels in question and Genesee in 1992. 
Atkin then transferred title to his corporation, 15 Flint, in 
1993. 15 Flint retained ownership until 2007. Throughout 
Atkin’s and 15 Flint’s periods of ownership, Defendant 
Marvin Shelton (“Shelton”), doing business as Flint Auto 
Wreckers, occupied and leased the property. Shelton’s 
business included dismantling cars and selling the parts 
and scrap metal to Genesee, which created petroleum 
discharge.3 

Procedural History

Plaintiffs commenced action pursuant to Navigation 
Law article 12 seeking indemnification or contribution 
from Defendants for environmental remediation of the 
two parcels on Flint Street.  

Exxon was determined to be a contributing discharg-
er pursuant to Navigation Law § 172(8) and was therefore 
strictly liable under Navigation Law § 181(1) for cleanup 
and removal costs associated with the discharge of pe-
troleum products.4 Additionally, the lower court granted 
partial summary judgment against Defendants Genesee, 
Atkin, and 15 Flint, holding that they were strictly liable 
under Navigation Law § 181(1) for the discharge of petro-
leum products on the property.5 

Atkin appealed from the judgment, primarily argu-
ing that Plaintiffs and Exxon failed to meet their burden 
of showing that Atkin, Genesee, and 15 Flint owned or 
controlled the property during petroleum discharge. 

Issue

Whether former owners of property are strictly liable 
for petroleum discharge pursuant to Navigation Law 
article 12? 

Rationale 

A property owner may be strictly liable for petroleum 
discharge on property pursuant to Navigation Law article 
12 regardless of whether the property was subsequently 
used for operations that also may have contributed to 
the contamination.6 Further, a person need not have legal 
title to property at the time of discharge for strict liability 
to attach. It is enough that the person had authority to 
control activities on the property at the time of discharge.7 

The accusing parties bear the burden of showing that the 
property owner or person who had authority to control 
activities on the property are strictly liable.8 

Defendant Genesee never had legal title to the prop-
erty. And although Genesee purchased scrap metal from 
Defendant Shelton, the company did not have authority 
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pensed with this contention.12 The court posited that even 
if the Town constructed all of its proposed improvements 
on a nearby parcel, because the petitioner’s property 
would remain vacant, the stated purpose of the under-
lying condemnation proceeding, namely, remedying 
underutilized parcels, would not be served.13 The court 
also rejected the relevance of petitioner’s claim of being 
“ready, willing, and able” to develop the property, hold-
ing that petitioner’s willingness to develop the property 
did not render the Town’s determination improper under 
the circumstances.14

The court then addressed petitioner’s contention that 
the condemnation was excessive because the Town of 
Amherst did not need to acquire full title to the property 
to redevelop it.15 Relying on the proposition that “the 
condemnor has broad discretion in deciding what land 
is necessary to fulfill [its] purpose,”16 the court held that 
the Town of Amherst was not limited to petitioner’s offer 
to lease or grant an easement to the property.17 As the 
Town did not abuse or improvidently exercise discretion 
in determining the scope of the taking, the court found 
petitioner’s argument to be without merit.18

Finally, the court considered petitioner’s argument 
that the Town of Amherst failed to satisfy the require-
ments of SEQRA.19 The appellate division’s review was 
limited to petitioner’s contention that the Town of Am-
herst improperly “segmented” its SEQRA review.20 The 
court concluded that the town considered each proposed 
improvement’s impact without improperly segmenting 
its review.21

Conclusion

The Appellate Division unanimously affirmed the 
Town of Amherst’s condemnation, thereby rejecting peti-
tioner’s attempt to annul the town’s determination.22

Jeff Ehrhardt 
Albany Law School ‘21

United Ref. Co. of Pennsylvania v. Town of 
Amherst, 173 A.D.3d 1810, 105 N.Y.S.3d 235 
(4th Dep’t 2019)

Facts

The Town of Amherst authorized the condemnation 
of petitioner’s property located on the corner of Niagara 
Falls Boulevard and Kenmore Avenue in the Town of Am-
herst, New York.1 The condemnation determination was 
a part of the Town’s effort to construct a park, bus stop 
improvements, and a mixed use building on the property 
of petitioner.2 At the time of the Town’s determination, 
petitioner’s property was covered with asphalt and sur-
rounded by concrete barriers; the property was otherwise 
vacant.3 Petitioner claimed to be “ready, willing, and 
able” to develop the property, and the petitioner claimed 
to be willing to lease or grant an easement to the town.4

Procedural History

Pursuant to Eminent Domain Procedure Law § 207, 
petitioner commenced a proceeding in the Appellate Divi-
sion of the Supreme Court in the Fourth Judicial Depart-
ment seeking annulment of respondent’s determination 
to condemn petitioner’s real property.5

Issue

Whether the Town of Amherst’s determination to 
condemn petitioner’s property should be confirmed or 
rejected.

Rationale

Under Eminent Domain Procedure Law, the Appel-
late division’s review is confined to whether: (1) the pro-
ceeding was constitutionally sound; (2) the condemnor 
had the requisite authority; (3) its determination complied 
with the SEQRA and Eminent Domain Procedure Law 
article 2; and (4) the acquisition will serve a public use.6 
The burden is on the party challenging a condemnation 
determination to establish the determination was without 
foundation.7

First, the court addressed whether the condemna-
tion served a public use. The court stated the well settled 
principle that redevelopment and urban renewal of 
vacant property serve a valid public use.8 In this case, 
the court placed emphasis on the Town’s statement in its 
determination that the petitioner’s property is located 
in an area with a dire need for re-investment, especially 
reinvestment in vacant and underutilized lots.9 Thus, the 
court held that the Town’s condemnation would serve the 
public use of redevelopment and urban renewal.10

Next the court addressed petitioner’s contention that 
the Town of Amherst’s reason for the condemnation was 
a pretext for unconstitutional action, as evidenced in part 
by the possibility that the proposed project could have 
been constructed on a nearby parcel.11 The court dis-
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their respective entities despite their inability to meet 
standard training and certification requirements as a re-
sult of the COVID-19 pandemic.8 The EPA also indicates 
that it will begin accepting documents bearing digital or 
electronic signatures in lieu of a traditional “wet” signa-
ture to ease the burden of making paper submissions dur-
ing this time.9 

2.   Settlement Agreement and Consent Decree 
Reporting Obligations and Milestones

Parties to EPA settlement agreements and consent 
decrees that are unable to meet enforceable milestones 
due to COVID-19 restrictions should provide appropriate 
notice regarding the same and may find recourse in appli-
cable force majeure clauses of such agreements.10 The EPA 
notes that consent decrees are not only agreements, but 
also court orders, and acknowledges that the courts retain 
jurisdiction over them.11 However, the EPA intends to co-
ordinate with the Department of Justice regarding enforce-
ment discretion for any noncompliance related thereto and 
will respond in accordance with the temporary enforce-
ment discretion polices as further detailed below.12 

3.  Facility Operations

The EPA expects facility operations to continue safely 
despite any challenges that may arise from the COVID-19 
pandemic.13 If circumstances arise that may create an 
acute risk or an imminent threat to human health or the 
environment, facility operators are urged to contact their 
regional EPA office for further guidance.14 If the EPA is 
notified of a condition that may create an acute risk or an 
imminent threat to human health or the environment, the 
EPA will first consult with state agencies to discuss ways 
of minimizing or avoiding the risk caused by the entity’s 
noncompliance.15 If there are no regulatory provisions 
addressing the conditions created by noncompliance, the 
EPA will work with the facility to minimize or avoid the 
imminent threat to human health and the environment, 
help the entity return to compliance as soon as possible, 
and consider the effect of the COVID-19 global pandemic 
when determining whether an enforcement response is 
appropriate.16 

If a facility experiences failure of air emission control, 
wastewater, wastewater treatment systems, or other facil-
ity equipment that results in the unauthorized emission 
or discharge of such substances in excess of enforceable 
limitations, the entity is advised to promptly notify their 
regional EPA office regarding the noncompliance.17 The 
entity is asked to provide the EPA with the following de-
tails regarding the emission or discharge: (1) information 
on the pollutant(s) released; (2) a comparison of the emis-
sion or discharge to the enforceable limitations; and (3) 
the expected duration and timing of the pollutant(s).18 In 
the event such unauthorized emissions or discharges are 
a direct result of COVID-19 restrictions, the EPA will con-
sider these extenuating circumstances when determining 
whether enforcement response is appropriate.19

14. Id.

15. Id. 

16. Id. at 1812 quoting Eisenhauer v. Cty. of Jefferson, 122 A.D.3d 1312, 
1313, 996 N.Y.S.2d 441, 443 (4th Dep’t 2014).

17. See United Ref. Co. of Pa., 173 A.D.3d at 1812.

18. Id.

19. Id. at 1812.

20. Id.

21. Id.

22. Id. at 1810.

EPA Issues Guidance Memorandum Addressing 
Noncompliance Resulting from the COVID-19 
Global Pandemic 

The U.S. Environmental Protection Agency (EPA) 
has issued a guidance memorandum (“Memorandum”) 
addressing the issue of regulated entities’ potential non-
compliance with their environmental legal obligations as 
a result of the COVID-19 global pandemic.1 The March 26, 
2020 memorandum sets forth the EPA’s temporary policy 
regarding enforcement discretion relating to EPA regu-
lated entities’ noncompliance in the following areas: (1) 
routine compliance monitoring and reporting; (2) settle-
ment agreement and consent decree reporting obligations 
and milestones; (3) facility operations; (4) public water 
systems regulated under the Safe Drinking Water Act; 
and (5) critical infrastructure.2 The policy will temporarily 
govern in place of the pre-existing EPA enforcement re-
sponse policies for applicable noncompliance covered by 
the scope of the policy and resulting from the COVID-19 
pandemic.3 The temporary policy will apply retroactively 
beginning on March 13, 2020.4

1.  Routine Compliance Monitoring and Reporting 

The EPA recognizes that the ramifications of the CO-
VID-19 pandemic may interfere with the ability of regu-
lated entities to perform routine compliance monitoring, 
integrity testing, sampling, laboratory analysis, training, 
and reporting or certification.5 The EPA does not antici-
pate penalties for violations in these areas if (1) the EPA 
agrees with the entity that the noncompliance was a result 
of the COVID-19 pandemic and (2) the entity is able to 
furnish documentation indicating the same.6 Where rea-
sonably practical, entities are advised to continue to re-
port any noncompliance in accordance with their existing 
procedures, and where reasonably impractical, entities are 
advised to document the noncompliance internally and 
provide such documentation to the EPA or an authorized 
state or tribe upon request.7 

The EPA recommends that experienced and trained 
operators should stay on the job even if, as a result of the 
COVID-19 pandemic, they are unable to maintain their 
normal certification, recertification, and training practices. 
These employees have experience and prior training that 
the EPA deems valuable to the continued operation of 
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the information, action, or condition involving the non-
compliance.28 Full compliance with the above is required 
for the temporary enforcement discretion policy to apply.29 
The temporary policy does not relieve entities of their duty 
to prevent, respond to, or report accidental releases of pol-
lutants and it makes no concession for individuals who 
knowingly and intentionally violate their pre-existing en-
vironmental legal obligations when such violations can be 
avoided despite applicable COVID-19 restrictions.30 

On June 29, 2020, the Memorandum was amended 
to include an addendum that terminates the temporary 
enforcement and compliance program as of August 31, 
2020.31

The EPA notes that it will not reclassify certain facilities 
for failure to maintain their status as either a generator of 
hazardous waste or an animal feeding operation.20 In the 
first instance, if due to disruptions cause by the COVID-19 
pandemic, a generator of hazardous waste is unable to 
transport its hazardous waste off-site within the time frame 
required to maintain their RCRA generator status, the EPA 
will continue to treat these facilities as hazardous waste 
generators rather than treatment, storage, or disposable 
facilities.21 Facilities needing to temporarily store hazard-
ous waste in amounts exceeding the regulatory threshold 
established for their facility should continue to properly 
label and store such waste and maintain operations in ac-
cordance with the EPA’s guidance documents regarding 
noncompliance.22 Likewise, animal feeding operations that 
are unable to transfer animals off-site due to the COVID-19 
pandemic will not be treated as a concentrated animal 
feeding operation (CAFO) despite temporarily meeting 
the regulatory definition thereof. In both instances, entities 
are required to follow the EPAs temporary noncompliance 
protocol in order to receive enforcement discretion.23 

4.   Public Water Systems Regulated Under the Safe 
Drinking Water Act

The EPA has not made concessions for regulated enti-
ties’ noncompliance under the Safe Drinking Water Act 
because access to clean drinking water is crucial for hu-
man consumption and necessary for handwashing to help 
mitigate the spread of COVID-19. Public water systems 
are expected to maintain normal operations and mainte-
nance regardless of any worker shortages in the water sys-
tems sector.24 The EPA has taken steps to partner with en-
tities experiencing worker shortages and encourages them 
to seek immediate support if there is any indication that 
there may be an interference with their ability to perform 
routine analyses of water systems, and to continue moni-
toring and delivering safe drinking water to the public.25

5.  Critical Infrastructure 

If a facility is deemed essential critical infrastructure, 
the EPA may consider a No Action Assurance policy if it 
is determined to be in the public interest. Facilities iden-
tified by the Cybersecurity and Infrastructure Security 
Agency that employ essential critical infrastructure work-
ers may be considered essential by the EPA.26 

The Memorandum emphasizes the EPA’s expecta-
tion of good faith efforts on behalf of regulated entities to 
comply with their pre-existing environmental legal obliga-
tions.27 However, where compliance is not reasonably prac-
tical, all entities are required to: (1) act responsibly to mini-
mize the effects and duration of noncompliance; (2) note 
the specific nature and dates of noncompliance; (3) clearly 
identify how COVID-19 caused noncompliance, and the 
decisions and actions taken in response thereto, including 
best efforts to comply and steps taken to come into compli-
ance at the earliest opportunity; (4) return to environmental 
compliance as soon as possible; and (5) document in detail 
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