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From time to time, Keane & Beane, P.C., issues Legal Alerts 
pertaining to new legislation or recent cases of interest.  
Recently, the Second Circuit Court of Appeals (the “Second 

Circuit”) issued a decision in Cuff v. Valley Central School 

District, which addressed a school district’s imposition of 

discipline based upon a fifth grade student’s in-class drawing 

which depicted an astronaut, and expressed the student’s 

wish to “blow up the school with the teachers in it.”  The 

Second Circuit upheld the determination of the Southern 

District Court of New York which found in favor of the 

school district, holding that the student’s rights under the 

First Amendment of the United States Constitution were not 

violated when the school district suspended the student from 

school for six (6) days based upon the student’s drawing 

described above and his anecdotal disciplinary record.

In its consideration of the school district’s action, the Second 

Circuit applied the test developed by the Supreme Court in 

Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 504 

(1969).  As you may know, Tinker is the seminal First 

Amendment case regarding the First Amendment freedom of 

speech in the school setting.  

In Tinker, the Supreme Court developed the “substantial 

disruption” standard—student speech may be curtailed if the 

speech will “materially and substantially interfere with the
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requirements of appropriate discipline in the operation of the 
school.” 393 U.S. at 509.  In applying Tinker, the Second 
Circuit has held that “the relevant inquiry is whether the record 
demonstrates facts which might reasonably have led school 
authorities to forecast substantial disruption of or material 
interference with school activities.” DeFabio v. E. Hampton 
Union Free Sch. Dist., 623 F.3d 71, 78 (2d Cir. 2010)(internal 
quotations omitted).

In Cuff, the Second Circuit applied both Tinker and DeFabio
and determined that based upon (1) the student’s history of 
disciplinary issues, including other drawings and writings that 
depicted and glorified violence; and (2) that school district 
personnel, including the assistant principal and school 
psychologist had previously discussed this student’s writings 
and drawings, and found them to be an area of concern, that 
the student’s behavior could have reasonably led to a 
substantial disruption of school activities.  The Second Circuit
focused on the fact that the astronaut drawing was seen by at 
least one other student in the class, who brought the drawing 
to the attention of the classroom teacher and was observed to 
be “very worried” about the drawing as a factor in determining 
it was reasonable to find a substantial disruption of school 
activities. Therefore, the school district’s decision to discipline 
the student for six (6) days would not be disturbed.  

Importantly, in Cuff, the Second Circuit found that the 
questions of whether the student meant his “wish” as a joke, 
whether the student intended to carry out the threat, or 
whether the student was capable of carrying out the threat to 
all be irrelevant to the question of whether the student’s 
conduct could reasonably be found to cause a “substantial 
disruption” by the school district officials who imposed the 
disciplinary action.  Further, here, the Second Circuit cited a 
line of cases that support the fact that “[c]ourts have allowed 
wide leeway to school administrators disciplining students for 
writings or other conduct threatening violence.”  Finally, in 
defense of the imposition of discipline by school officials, the 
Second Circuit found that “school administrators also have to 
be concerned about the confidence of parents in a school 
system’s ability to shield their children from frightening 
behavior and to provide for the safety of their children while in 
school.” 
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Based upon all of the above, in Cuff, the Second Circuit found 
that the school district could reasonably have concluded that 
the student’s astronaut drawing would substantially disrupt the 
school environment, and their resulting decision to suspend 
the student was constitutional.  

Should you have any questions about how this case could 

impact future student disciplinary issues, please feel free to 

contact this office.
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