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Aging is often a glorious time of life, full of opportunities for older adults to enjoy the
fruits of family, time, travel and leisure. ‘This manual, in its 12" printing, is an
excellent guide for practical information and usage for many of those seniors and their
families.

This publication provides useful information about making short and long-term
health care decisions. It also provides information about financial planning and asset
preservation, including powers of attorney, health care proxies, living wills, wills,
trusts, taxes, insurance and Medicaid planning. This guide will enable aging adults to
maintain independence and assure that their goals and desires are fulfilled.

For other less fortunate older people, older adulthood brings challenges to health and
tinances that increase vulnerability and susceptibility to abuse and mistreatment. This
Q&A is also meant to serve as a critical resource for those adults and any caring
tamily member or friend. FElder abuse is a fast-growing problem that requires the
attention of the justice system and law enforcement, among many other professions
that work with older adults.

In 2004, to address that issue, The Hebrew Home at Riverside, a system of continuing
care for older adults, in partnership with the Pace Women’s Justice Center, a non-
profit training resource, legal service provider, and legal education and information
service, created The Harry and Jeanette Weinberg Center for Elder Abuse
Prevention. = The Weinberg Center is a unique program that includes a
comprehensive shelter for older adults who are victims of elder mistreatment, an
intervention and training program, and a research division.

Since its opening, the Weinberg Center has provided over 24,000 days of shelter,
comprehensive medical, social and therapeutic services, and direct legal services for
elder abuse victims. Recently, the Weinberg Center has expanded to include the
David Berg Center for LLaw and Aging, which includes a legal internship program, and
addresses elder abuse and public policy.

We are deeply indebted to the extremely caring professionals at the Hebrew Home for
their excellent care of older victims of abuse who have found refuge at the Weinberg
Center.

We are also extremely grateful to Steven A. Schurkman, Esq. of Keane & Beane, P.C.
for his expertise in the elder law field, and for writing and annually editing the Elder



Law Q&A. He is a wonderful friend to the Hebrew Home, The Weinberg Center and
the Pace Women’s Justice Center.

Our deep appreciation also goes to New York State Supreme Court Justice, Judith J.
Gische, Deepankar Mukerji, Esq. and Frances M. Pantaleo, Esq. for their careful
reading and considered comments in developing this publication. Our thanks also to
Rich Yam, ]J.D., a David Berg intern, who helped edit the elder abuse section.

We also thank the generosity of the Westchester Public/Private Partnership for Aging
Services for their continued support in helping to fund this Q&A.

If you would like additional copies of this publication, to find out more about the
Weinberg Center or the Pace Women’s Justice Center, please call me at (718) 581-
1272 or email me at jsolomon@hebrewhome.org.

Joy Solomon, Esq.

Director & Managing Attorney,

The Harry & Jeanette Weinberg Center for Elder Abuse Prevention
at The Hebrew Home at Riverdale
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ELDER LAW AND ELDER LAWYERS --
THE BASICS

What is elder law?

The phrase elder law encompasses a wide range of legal topics, and
is used generally to refer to all legal matters that affect the senior
citizen and elderly population. Of course, many of the legal issues
that are faced by the elder population are also confronted by others
in the general population, including, in particular, people with
disabilities.

What is an elder law attorney?

An elder law attorney is a lawyer who concentrates his or her
practice in legal matters of the elderly. Elder law attorneys are
skilled in addressing a wide range of needs of the elderly. They can
assist with estate planning, locating programs to address the needs
of the elderly and their families, and helping their clients obtain the
care and help they need now and in the future. Among the issues an
elder law attorney might be called upon to address are:

Financial and health care planning for seniors

Estate and Tax planning

Transfer of assets and asset preservation and protection
Medicare and Medicaid planning

Issues affecting older workers

Hospital discharge and nursing homes admission issues
Housing alternatives for seniors

Surrogate decision making, including guardianships



I would like some advice on estate and financial planning. How
do I find an elder law attorney?

As is often the case with hiring professionals, obtaining
recommendations from friends, relatives, business associates, and
others who are likely to have had regular contact with lawyers is a
good place to start. The National Academy of Elder Law Attorneys,
based in Vienna, Virginia is a national organization of elder law
attorneys which can make referrals of attorneys with elder law
expertise located in your geographic area. On a local level, the
Westchester County Department of Senior Programs and Services
(formerly the Westchester County Office for the Aging), the Pace
Women’s Justice Center, the Westchester County Bar Association,
other local bar associations and legal not-for-profit groups may be
able to assist in providing information concerning elder law issues
and/or offer lawyer referral services, which are useful resources for
locating experienced counsel. Often, such services will provide
several names from a panel of attorneys known to have expertise in
elder law.

It is best to interview more than one lawyer before making a
choice. During the initial interview, you should request that the
prospective lawyer address the issues that you believe are most
important. Make sure that your lawyer is experienced in the area of
elder law. To determine the lawyer’s expertise, it i1s acceptable and
proper to ask the attorney how many elder law matters the attorney
handles annually, and/or what percentage of his or her practice is
devoted to elder law. Inquiring as to the attorney’s involvement in
civic or professional groups that focus on elder law issues may also
be useful in determining the attorney’s expertise and level of
commitment to elder law practice.



HEALTH CARE PLANNING
Health Care Proxies and Living Wills

I am healthy now, but want to make sure that if I ever become
severely incapacitated, no artificial life sustaining treatments
will be imposed. How can I ensure that my wishes will be
carried out?

There are three (3) documents which you should consider
signing to make sure your health care wishes are followed.

1) A health care proxy is a legal document that can be
used to protect your health care wishes in the event of your
incapacity. A health care proxy allows you (the principal) to appoint
someone else (the health care agent) to make health care decisions
for you if you become incompetent. A successor health care agent,
to act if the primary agent cannot act, may also be appointed.
Routine decisions and decisions regarding life sustaining treatment
may be made using a health care proxy, but your health care agent
will not be able to withhold artificial nutrition or hydration unless
your intention to do so has been clearly expressed in the health care
proxy itself, or in more detail in a separate living will or medical
order for life sustaining treatment. In addition, pursuant to
legislation passed on October 4, 2000, you can now also state your
wishes concerning organ donorship in your health care proxy. A
copy of the health care proxy form is included as Appendix A in
this booklet.

2)  Aliving will is a document that sets forth your intentions
concerning health care, particularly with respect to artificial life
sustaining procedures. In a living will, you can set forth your
intention to forego certain life sustaining measures, such as artificial
nutrition or hydration (which may be imposed if you are unable to
eat or drink on your own) or mechanical respiration (which may be
imposed if you cannot breathe on your own). Other types of
treatments that you may decide to forego include, but are not limited
to, cardio-resuscitation (if your heart stops beating), antibiotic
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treatment, saline injections (to prevent dehydration), and pain relief
(beyond a stated maximum amount). The living will sets forth your
intentions concerning these important issues in the event that you, at
some future point, become unable to make these decisions for
yourself. A copy of a living will form is included as Appendix B
in this booklet.

3) A Medical Order for Life-Sustaining Treatment
(“MOLST”) is an alternative form to a living will in that it allows
individuals, working together with their physicians, to document
their end-of-life care preferences and to assure that those
preferences are made known to health care providers across the
health care delivery system. The MOLST document is a physician
order form (DOH-5003) approved by the New York State
Department of Health to be used statewide by health care providers
and facilities. The MOLST form can be used to issue any orders for
life-sustaining treatment for general hospital inpatients and nursing
home residents. In the community, the form can be used to issue a
non-hospital Do Not Resuscitate (DNR) or Do Not Intubate (DNI)
order, and in certain circumstances, orders concerning other life-
staining treatment. A copy of a MOLST form with supporting
checklists is included as Appendix C in this booklet.

At what point does a health care proxy, living will or MOLST
form become effective?

A health care proxy becomes effective when your attending
physician determines, to a reasonable degree of medical certainty,
that you, as the principal, lack capacity to make your own health
care decisions. If a decision to withhold life sustaining treatment is
involved, the attending physician must consult with a second
physician to confirm that you lack capacity.

If you are using a living will to decide in advance that certain
life sustaining treatments should not be used, you should also decide
when and how a determination should be made that you are in a
condition in which artificial life sustaining methods should be



withheld. For example, your living will might provide that artificial
life sustaining methods should be withheld if your attending
physician determines that you have suffered a substantial and
irreversible loss of mental or physical capacity, and that there is no
reasonable expectation of recovery. Other standards can be
specified as well.

If using a MOLST document instead of a living will, its
effectiveness will be immediate in that a MOLST document has the
strength and benefit of having your end of life preferences being
contained is an enforceable physician’s order.

Who can I appoint as my health care agent?

You can appoint almost any adult to serve as your health care
agent. Often, health care agents are the spouse, children, brothers,
sisters, or other relatives or close friends of the principal. It is
important to choose someone you trust, someone who understands
your health care concerns, and someone you believe will actively
and effectively carry out your health care wishes.

State law does impose some limitations on individuals serving
as health care agents. For example, if you live in a residential health
care facility or hospital, the operator, administrator, or employee of
that facility or hospital cannot serve as your health care agent
(unless that operator, administrator or employee is related to you by
blood, marriage or adoption). Also, absent a relationship to you by
blood, marriage or adoption, any doctor affiliated with your
residential health care facility or hospital cannot serve as your health
care agent. In addition, an individual who is already serving as a
health care agent for ten or more principals cannot be your health
care agent unless such person is your spouse, child, parent, brother,
sister, or grandparent.

Can I ask my doctor to serve as my health care agent?

As long as your doctor is not associated with a health care
facility or hospital in which you reside, she or he can serve as your
health care agent. However, the doctor you designate as your health
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care agent cannot also be the doctor responsible for determining
when you lack capacity to make your own health care decisions.
Such determination must be made by a second independent
physician.

How can I be certain that my wishes, whether contained in a
health care proxy, living will, or MOLST form will be
respected?

Both a health care proxy and a living will serve as substantial
evidence in a court of law of your intentions concerning health care
decision making. However, general instructions about refusing
treatment, even if written, may not be effective. Therefore, although
it is often difficult to anticipate future medical needs, it is best to be
as specific as possible about the kinds of treatment you do not want,
and the medical conditions under which you would refuse those
treatments.

Although a health care proxy is generally viewed as a short
form designation of a health care agent to act for you, while the
living will 1s the document in which you provide more detail about
the manner in which your health care is to be administered, if you
do not wish to be kept alive by artificial means, it is important to
state your intention in both your health care proxy and your living
will documents.

The law states that unless your agent is aware of your
wishes about artificial nutrition or hydration, she or he will not
be allowed to refuse or consent to these matters for you.
Therefore, if you are sure that you do not want to be artificially fed
or hydrated, you should put specific language concerning the
withholding of these interventions in your health care proxy. The
following language might be used to express such an intention:

My agent knows my wishes concerning
artificial hydration and nutrition and 1is
authorized to make such decisions.



Your living will 1s the document in which you can set forth in
further detail under what circumstances life support can be withheld
or withdrawn (specifically as relates to artificial nutrition or
hydration), as well to discuss other types of health care treatment,
including:

artificial respiration,
cardiopulmonary resuscitation (CPR)
administration of antipsychotic medication,
palliative care

electric shock therapy,

antibiotic treatments,

psychosurgery,

dialysis,

organ transplants,

blood transfusions,

abortion,

sterilization.

To assist in making sure your wishes concerning health care
are enforced, you should sign multiple originals of the health care
proxy and living will forms. You should then furnish duplicate
originals of both your living will and health care proxy to the
primary and successor agents you designated in the proxy, as well as
to your primary care physician for immediate placement in your
medical file. Your attorney should also retain a copy of your health
care proxy and living will. You may also want a member of your
clergy to hold original copies of these documents for you.

Finally, in 2008, Governor Patterson signed legislation
allowing the use of Medical Orders for Life Sustaining Treatment
(MOLST) primarily intended for persons facing end-of-life
decisions. The MOLST form gives specific instructions to medical



personnel regarding treatment. A MOLST form is enforceable as it
is a medical order, signed by a physician.

Can anyone make health care decisions for me if I do not have a
Health Care Proxy or Living Will?

New York passed the Family Health Care Decision Act, which
became effective June 1, 2010. The law allows the appointment of a
spouse or domestic partner, adult child, parent, adult sibling or close
friend to be designated as a surrogate with authority to make
medical decisions for an individual not able to make their own
decisions concerning their health care. This includes the right to
withhold or withdraw life-sustaining treatment, including artificial
nutrition and hydration. The law is effective only if the patient is in
a hospital or nursing home. The law fills in some gaps if an
individual does not have a Health Care Proxy; however because of
the delays inherent in deciding who is an appropriate surrogate
under the Family Health Care Decision Act, it is preferable for all
individuals to have a Health Care Proxy.

What is palliative care?

Palliative care is “health care treatment for patients and family
members to prevent or relieve pain and suffering and to enhance the
patient’s quality of life.” Palliative care is appropriate at any stage
of a serious illness, whether that illness is potentially curable,
chronic or life threatening.

Has any legislation been passed in New York State concerning
Palliative Care?’

The Palliative Care Information Act was executed and became
effective on February 2011 and is a critically important patient’s
rights law and a model for the nation. Seriously and terminally ill
patients now have a clearly defined right to receive information and
counseling about their palliative care and end-of life options,
including hospice, enabling them to make informed treatment
decisions.



What information should attending health care practitioners
offer as a result of the new Palliative Care Information Act
legislation?

The new law requires them to provide information and counseling
regarding palliative care and end-of-life options appropriate to the
patient, including:

e Prognosis
e Range of options appropriate to the patient
e Risks and benefits of various options

e Patient’s “legal rights in comprehensive pain and symptom
management of the end of life”

Appropriate means it must be consistent with the patient’s
psychosocial circumstances and cultural and religious beliefs.
Information needs, patient preferences and options may need to be
revisited as the disease progresses. The delivery of palliative care
and end-of-life counseling need not, and should not, be the same for
every patient. The practitioner should be sensitive to the patient’s
emotional cues, preferences and ability to absorb information.



FUTURE CARE PLANNING
MANAGING FINANCES AND ASSETS

Powers of Attorney

My children would like me to execute a Power of Attorney. Do I
need one and who should I appoint?

Everyone should consider signing a power of attorney. A
power of attorney is a legal document that allows you (the
principal) to appoint another individual (your agent) to act in your
place for the purposes stated in the document. Powers of attorney
can be used to assist you in managing your day to day financial
affairs. For example, a power of attorney can grant your appointed
agent the authority to write checks on your behalf or to sell or
purchase property for you. A power of attorney may also be used to
permit someone to act on your behalf in the event of a sudden
emergency, or to manage your affairs if you should become
incapacitated.

A power of attorney is a very powerful document as the person
you appoint has control over your assets. Thus, only a person you
absolutely trust (e.g. spouse, child, other close family relation, life
long friend or clergy) should be appointed as an agent in the power
of attorney.

A copy of the most current New York State statutory
power of attorney form is included as Appendix D in this
booklet.

Can a Power of Attorney be used for health care decision
making?

No. Only a health care proxy, discussed in the preceding
section, can be used to appoint someone to make health care
decisions for you. A power of attorney is used primarily for
financial decision making.
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Can I limit my Agent’s authority to act under a Power of
Attorney?

Yes. A power of attorney can be tailored to meet your
individual needs. At one extreme, a power of attorney can be
general and give your agent unlimited and unbridled discretion to
make all decisions for you (except decisions concerning your health
care). A power of attorney can also be limited to provide that your
agent can act on your behalf only with respect to a particular activity
or activities (e.g. act at a real estate closing or manage a particular
account).

What is a Durable Power of Attorney? Do I need one?

A durable power of attorney is a power of attorney that
continues to be effective even after you are no longer competent to
make decisions for yourself. If a power of attorney is not “durable,”
it cannot be used after the principal (i.e., the person signing the
power of attorney) becomes incapacitated. The durability of the
power insures that you have someone to take care of your affairs
should you ever become incapacitated. If you do not have a durable
power of attorney and you become incapacitated, there will be no
individual who can act on your behalf or access your individual
assets to pay any of the expenses arising from your incapacity.
(This includes assets such as an IRA, 401k or other retirement
accounts, which accounts, although they designate a beneficiary,
such beneficiary can only act after your death and not at the time of
your incapacity). If you become incapacitated without a durable
power of attorney, then only a court appointed guardian may access
your assets. The legal proceeding to appoint a guardian is often
expensive, time consuming, unpleasant and may result in the
appointment of someone you would never want to act on your
behalf. Using a durable power of attorney avoids the necessity of a
guardianship.
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How do I know if the Power of Attorney I have is durable?

In New York State, a power of attorney containing language
which states that “this power of attorney shall not be affected by
the subsequent disability or incompetence of the principal,” or
similar language, confirms that the power of attorney is durable.
You should check any of your existing powers of attorney to make
sure they have durability language. Failure to include such language
means that the power of attorney you have signed will no longer be
valid if you become incapacitated.

Does New York State have a standardized Power of Attorney
Form?

Yes. Effective September 1, 2009, New York State adopted
legislation authorizing the use of a new statutory power of attorney
document which is required to be recognized by all financial
institutions authorized to do business in New York State. This
power of attorney is durable unless the principal states otherwise in
the document. The New York State legislature adopted technical
corrections to the Power of Attorney form which became effective
on September 13, 2010. A copy of this new Statutory Power of
Attorney form is included as Appendix D in this booklet.

Are Powers of Attorney properly signed prior to September 13,
2010 still valid?

Yes, if they were signed in compliance with the law prevailing
at the time of signing.

Can you make changes to the new statutory Power of Attorney?

Yes, but only if such changes are incorporated in a special
“Modifications” section of the power of attorney set forth in
subsection (g) of the document. No changes are permitted to be
made to the new statutory power of attorney unless expressly set
forth in this Modifications section.
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Does the new Power of Attorney revoke prior Powers of
Attorney executed by the Principal?

No, not unless the Power of Attorney specifically states so. It
is sometimes suggested that the power of attorney state that only
prior general powers of attorney be revoked and that powers of
attorney used for a specific purpose (i.e., powers of attorney
designated for use at a particular financial institution or limited to a
specific purpose) not be revoked.

Can the Principal appoint someone to oversee the actions of the
Agent under the Power of Attorney?

Yes. Under the new power of attorney legislation, the
principal may appoint a “Monitor” to oversee the activities of the
agent. The Monitor may demand that the agent furnish the Monitor
with a record of all transactions which the agent has completed on
behalf of the principal and the agent must comply with such
demand.

Can the Agent be compensated for the work it performs on
behalf of the Principal?

Yes. The agent is entitled to reimbursement for all reasonable
expenses incurred on behalf of the principal. The agent may also be
reasonably compensated for services rendered on behalf of the
principal pursuant to compensation terms further specified in the
Modifications sections of the power of attorney.

Can the Agent still make gifts of the Principal’s assets in the
statutory Power of Attorney?

Yes, but only in the amount of $500 per year unless subsection
(h) of the power of attorney is initialed by the principal directing
that gifts be made pursuant to the terms of a Statutory Gifts Rider
(“SGR”) which is annexed to the power of attorney and is also
annexed as part of Appendix D in this booklet.
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What sort of gifts is the Agent authorized to make on behalf of
the Principal in the SGR?

If subsection (a) of the SGR is initialed by the principal, the
agent may only make gifts to the principal’s “spouse, children and
more remote descendants and parents” not to exceed the annual gift
exclusion amount (which is currently $13,000 per person per year).

May the Agent make gifts of the Principal’s assets to individuals
other than immediate family and in the amounts exceeding the
annual gift exclusion amount?

Yes, but only if the principal initials subsection (b) of the SGR
entitled “Modifications” and then identifies those individuals or
charities to whom the agent may gift and specifies the nature and
amount of the gifts permitted.

May the Agent make gifts of the Principal’s assets to him or
herself?

Yes, but only if the principal initials Section (c) of the SGR
expressly authorizing the agent to make gifts to him or herself.

Should I consider authorizing my Agent in the Power of
Attorney to make gifts of my assets to him or herself or others?

Maybe. New York State law states that unless the power of
attorney expressly authorizes the agent to make gifts of the
principal’s assets, the agent does not have such authority. If your
estate is of a size in which you had been or would be making gifts to
reduce your estate tax liability or if you had been or would be
making gifts of your assets in order to qualify for Medicaid in the
event you suffered a long term custodial care health care crisis, then
you should consider including in your power of attorney and SGR
express language giving your agent the authority to gift your assets
to those individuals or charities who you would wish to benefit.
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Should there be a monetary limit on the value of the Principal’s
assets which the Agent is authorized to gift in the Power of
Attorney?

Provided that you have full faith and trust in your agent, the
principal may want to authorize the agent in the power of attorney
and SGR to make gifts in unlimited amounts to a specific group of
individuals and/or charities designated by the principal to be the
beneficiary of his or her assets. Such expansion of the gift giving
power may allow the principal to achieve estate tax reduction and/or
Medicaid qualification. The agent should always be advised to
consult with an elder law attorney and/or tax advisor prior to
actually making such gifts.

When does a Power of Attorney become effective, and how long
does it remain effective?

Unless the power of attorney is a “springing power” which
expressly states that it will become effective at a specified moment
in the future, a power of attorney becomes effective immediately
upon its execution. All powers of attorney executed beginning on
September 1, 2009 must be executed by both the principal and all
primary agents named thereunder. In addition, such signatures must
be notarized and, if gift giving is to be authorized, the signature of
the Principal on the SGR must be both notarized and witnessed by
two (2) witnesses. Thereafter, once an individual signs and delivers
a power of attorney to his or her agent, the agent can have
immediate access to the principal’s assets. A power of attorney is
an enormously powerful document, and the agent you select must be
someone you trust implicitly. If you prefer that your agent not be
given powers immediately, New York State recognizes a springing
power of attorney, which becomes effective only on a certain date
or upon the occurrence of a certain event. A springing power of
attorney might only be activated, for example, upon a physician
determining that you are incapacitated. Since both principal and
agent need to sign, one way to have a power of attorney become
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effective at a later date is to have the principal sign it but withhold
delivery to the agent(s) until the occurrence of a specific event.

Do I need to have a Power of Attorney if all of my assets
are owned jointly with another person?

While the ownership of a joint account with another allows
such joint owner of the account, like the agent in a power of
attorney, to manage such account during your lifetime,
establishment of a joint account with another person may also result
in the surviving owner of the account having a right of inheritance
in the account at the time of your death. (This is particularly true on
accounts which state “JTWROS” meaning that the owners of the
account own such account “joint with rights of survivorship” such
that each party will inherit such account at the time of death of the
other).

Joint ownership of an account can prove to be problematic in
situations in which it was your intention that individuals, other than
or in addition to the joint owner, were to receive the assets in the
account at your death. Even if your Will states that all of your assets
are to be divided equally among multiple individuals, the fact that
you own certain assets jointly with another results in those particular
assets being distributed automatically, by operation of law, to the
surviving joint owner at your death irrespective of the fact that the
terms of your Will state otherwise.

Joint ownership of an account may also prove problematic
from an estate tax perspective since if one of the joint parties (other
than a spouse) were to die, the entire value of the joint account
becomes part of the taxable estate of such predeceased joint owner.
This is true even if the predeceased joint owner did not contribute
any funds to the joint account. The burden to overcome the
presumption that the predeceased joint owner did not own 100% of
the account is on the executors of the decedent’s estate to
demonstrate (by furnishing records and otherwise) that the deceased
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party did not contribute all of the assets to the account and therefore
the entire account should not form part of his or her taxable estate.

A Will only controls assets in your individual name and does
not control joint accounts or other contract assets, like life insurance
or retirement assets, which have designated beneficiaries. A power
of attorney ceases to be effective at the time of your death resulting
in the assets owned in your individual name during your lifetime
being distributed in accordance with the terms of your Will at death.
If you intend that multiple beneficiaries share in your estate at death,
use of a power of attorney, rather than joint ownership of assets,
becomes particularly important.

Living or Inter Vivos Trusts

What is a living or inter vivos trust?

Like a power of attorney, a living trust (also known as an
inter vivos trust) is a legal tool that you can use to plan for the
possibility of your future incapacity. To create the trust, you (the
grantor) transfer all of your assets into the name of the legal entity
known as the trust (e.g., the Jane Doe Trust) and appoint a trustee
to manage the trust’s assets. The trustee makes all decisions
concerning the trust. Generally, income generated by the trust is
paid to the grantor on a regular basis. Payments from the principal
of the trust are made, within the trustee’s discretion, for the support,
maintenance, and care of the grantor. Similar to a will, the trust also
details how the trust’s assets are to be distributed after the death of
the grantor. The most common form of living trust is a Revocable
Living Trust which the grantor may revoke at any time.

Trusts can be complicated documents with significant tax
ramifications. If you are considering transferring your assets to a
trust, it is strongly recommended that you consult with an attorney
first.
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I am healthy and competent and not comfortable with the idea
of having someone else manage my assets right now. Can I serve
as the trustee of my own living trust?

Yes. You can name yourself as the trustee of your own living
trust and provide for a successor trustee to take over in the event of
your incapacity or upon your death. You can also name yourself and
an independent third party trustee as co-trustees, and provide that
you and the independent trustee will act together to manage the trust
until you become incapacitated or die, at which time the
independent trustee will take over. Finally, you can appoint a third
party trustee to manage the trust assets without your acting as
co-trustee, but still maintain control over the trust by reserving the
power to terminate the trust at any time.

Can a Revocable Living Trust be used to distribute my assets at
death instead of a Will?

Yes. In certain states the revocable living trust, rather than the
Will, has become the instrument of choice for distributing assets at
death. This is because in certain states the cost of probate (i.c. a
legal proceeding to have the court approve a Will at death) is
expensive, as it can be equal to as much as 5% or more of your
estate. In contrast, a revocable living trust is a private document
which permits distribution of assets after death without court
approval.

The majority of the states in the United States (including New
York) are probate friendly, meaning that the statutory fees to submit
the Will to the court for probate approval are reasonable. In New
York, the court costs related to a probate filing do not exceed
$1,250. In probate friendly states, it may not be appropriate to
establish a revocable living trust, since in order for a revocable
living trust to save a modest amount of probate fees, an individual
must totally overhaul the manner in which his or her assets are
owned by currently transferring all assets into the title of the Living
Trust. For example, real estate owned in the name of John Smith has
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to be transferred to the Trust of John Smith, and a bank account in
the name of Mary Jones must be transferred to the Trust of Mary
Jones. Such costly and time consuming asset transfers, combined
with legal fees to establish the trust may outweigh the savings of
minimal probate fees.

Are there circumstances where it still makes sense to use a
Revocable Living Trust even if you reside in a probate friendly
State such as New York?

Absolutely. A Revocable Living Trust may be the preferred
estate planning instrument to a Will and more appropriate in the
following circumstances:

1. If you own real property in multiple
states, the law requires that you probate the
Will in each state in which the decedent
owned real estate. To avoid probates in
multiple states under such circumstances,
which could prove to be costly, complicated
and time consuming, it may make more sense
to establish a single living trust which can
own all the real property and more efficiently
distribute such property out at death without
the need to follow the probate requirements of
multiple states.

2. If you do not intend to leave your assets
to your heirs at law (also referred to as
distributees) and/or the whereabouts of such
heirs at law are unknown, the use of a living
trust may be preferred so that your estate is
not burdened, both financially and otherwise,
with the probate notification laws which
require having to locate estranged family
members to advise them of their rights in
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your estate even though you have not
provided for them in your Will.

3. Where privacy/confidentiality 1is a
concern, use of a living trust may be preferred
since unlike a Will, a trust document is not
required to be filed with the court and thereby
made a public record at death.

4. To provide a more detailed and
streamlined asset management tool during life
(i.e. more than just a power of attorney which
only gives someone general authority to act).
A Revocable living trust is easy to administer
(as it does not even require the filing of
separate income tax returns) and will avoid
the necessity of guardianship proceedings in
the case of future incapacity.

Will the use of a Revocable Living Trust save income or estate
taxes?

No. Since the trust is revocable (meaning the trust can be
terminated and its assets can be taken back by the grantor at any
time), the Internal Revenue Service taxes all income generated by
the assets in the same manner as if they were owned in the
individual name of the grantor. The Internal Revenue Service has
also stated that all assets in a revocable trust form part of the
grantor’s taxable estate (since the grantor could take the assets back
into his or her individual name until the time of the grantor’s death)
and are subject to estate taxes to the extent the grantor’s estate
exceeds taxable limits (See Section on Taxes later discussed in this
publication).
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Will the use of a Revocable Living Trust protect the trust assets
and allow the Grantor to qualify for Medicaid?

No. Since the grantor can terminate the trust at any time and
take the assets back for him or herself, the Department of Social
Services considers the assets in the trust to represent part of the
overall resources owned by the grantor and will disqualify the
grantor from receiving Medicaid assistance to the extent the
grantor’s resources exceed the Medicaid resource allowance.

What type of trust will offer tax and asset protection
advantages?

An irrevocable trust. An irrevocable trust is a trust in which
the grantor has irrevocably transferred his or her assets into the trust
and no longer has access to the principal assets placed in such a
trust. Similarly, a properly drawn irrevocable trust will protect the
principal assets contained in the trust and allow the grantor to
qualify for Medicaid after the transfer penalty period has lapsed
(discussed later in this publication in the section entitled
Preservation of Assets/Medicaid Planning). It is possible for the
Grantor of the irrevocable trust to retain a right to receive the
income generated by the assets owned by the trust (i.e. interest and
dividends) and still protect the principal assets in the trust from
spenddown in order to qualify for Medicaid in the event of a long
term custodial care crisis.

Do 1 still need a Will if I have a Trust (revocable or
irrevocable)?

Yes. A Will is always important to have in case there are
certain assets which cannot be transferred into trust title (e.g. a co-
op which the Board of Directors refuses to transfer) or if assets are
discovered which were inadvertently left out of the trust. The Will
can direct that such miscellaneous assets be paid to and thereafter
distributed in accordance with the terms of the trust at the time of
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the grantor’s death. This type of Will is called a “Pour Over Will”
and is important for purposes of controlling those miscellaneous
assets still remaining in the grantor’s individual name at the time of
her death. Without a Will, such assets would be distributed in
accordance with the intestacy laws of the State of New York, which
laws dictate how assets not controlled by a Will or Trust are to be
distributed at the time of a person’s death (discussed in the
following section on Wills in this publication).

Wills

I am married, have no children, and do not have much
property. Do I need a Will?

If you do not have a Will (or a funded trust) to dispose of your
assets upon your death, your assets will be distributed according to
the New York State intestacy law, irrespective of what you
otherwise would have intended. The New York intestacy laws
prioritize the distribution of assets, as follows:

(a) If survived only by spouse (no children
or parents) — everything to spouse,

(b) If survived by spouse and parent or
parents (no children or grandchildren,
great-grandchildren, etc.) entire estate to
spouse,

(c) If survived by spouse and any children
(or grandchildren of deceased children)
- $50,000 plus ¥ of estate to spouse/ %2
of estate to children or grandchildren,

(d) Ifno spouse, children or parents, then to
grandchildren and further descendants,
if any, and

(e) If no descendants as in (d), then to
brothers or sisters or their issue.
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(f) More remote family relationships
extending out to the descendants of the
great grandparents of the decedent
(sometimes referred to as “laughing
heirs” as they would inherit assets not
having ever known the decedent).

NOTE: Adopted children and illegitimate children of decedent
have same rights as biological and legitimate children (except
illegitimate children only have inheritance rights from deceased
father if they prove paternity).

Even if your estate is small, a Will can ensure that certain
items of personal property are given to specific individuals upon
your death. A Will is also useful to provide instructions regarding
the disposition of your remains (i.e., your burial, cremation), and
whether you want to be an organ donor. If you intend to donate your
organs, however, it is best to also set forth this intent in a separate
document (e.g., the appropriate portion of your New York State
driver’s license or in your Health Care Proxy as previously
discussed), since your Will may not be accessible in a timely
manner upon your death and organ donorship requires quick action.
Likewise, your funeral arrangements should be set forth in an
accessible letter of instructions, since your Will may not be readily
available.

If my assets will be distributed by the laws of intestacy to
the same people who would inherit my assets if I had used a
Will, do I still need a Will?

It 1s best to still have a Will. If you do not have a Will, a bond
will need to be posted at additional cost to the estate before anyone
can be appointed to administer your estate. Also, the individual
appointed to administer your estate may not be someone who you
would want to manage your affairs.
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My Will provides for all of my assets to pass to my spouse.
I have a joint bank account with my daughter. Who will get the
funds in that account when I die?

A Will only controls assets in your individual name. The
funds contained in the joint account are not controlled by your Will
and will pass to your daughter (unless the account was set up
without a survivorship feature). The same is true for other jointly
owned real or personal property. In addition, proceeds from life
insurance policies or other accounts that have specific designated
beneficiaries (e.g., IRA, 401k or other retirement accounts, or “in
trust for” Totten Trust bank accounts) are not controlled by your
Will. These assets will pass outside of your probate estate to the
designated beneficiaries. These assets are, however, still included in
your estate for estate tax purposes.
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TAXES

I am married and plan to leave my estate to my spouse. How
much of that estate will go to taxes?

The law provides for an unlimited marital deduction,
meaning a surviving spouse pays no federal or New York State
estate taxes if the entire estate is left to a surviving spouse and/or
charity. However, when the surviving spouse dies, then the estate
may be subject to both state and federal estate taxes.

In those instances where the assets are left to someone other
than a surviving spouse and/or charity, federal and/or New York

State estate taxes may be due.

What are the laws concerning the Federal Estate Tax?

Federal estate taxes may again be applicable as the repeal of
the federal estate tax for Decedent’s dying in 2010 has expired. On
December 17, 2010 President Obama signed into law the Tax
Relief, Unemployment Insurance Reauthorization, and Job Creation
Act of 2010 (*“Tax Act of 2010”) which reinstated the federal estate

tax.

The Tax Act of 2010 increased the amount which may be
exempted from federal estate tax to $5 million dollars per person (or
$10 million dollars for a married couple) and reduced the federal
estate tax rate on the amount over that exemption from 45% down to
35%. In addition, for the first time in estate tax history, the Tax Act
of 2010 allows the surviving spouse to use any unused portion of the
estate tax exemption amount of the predeceased spouse as part of
the surviving spouse’s exemption when such survivor dies. Thus,
for example, if a spouse dies after January 1, 2011 and only uses $3
million of his or her $5 million dollar estate tax exemption, the
surviving spouse may take advantage of the unused $2 million
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dollars thereby allowing such surviving spouse to automatically
have a $7 million dollar exemption.

In addition, another significant change fostered by the Tax Act
of 2010 is that the $1,000,000 per person gift tax exemption which
existed under the prior law has also been increased to $5,000,000
per person making the gift and estate tax exemptions unified for the
first time in almost 10 years. As a result each person may now
make up to $5,000,000 of gifts before being subject to tax. Making
gifts over $13,000 per person per annum will result in a dollar for
dollar reduction in such donor’s estate tax exemption. However, the
ability to make larger gifts without paying up front gift tax
combined with the ability to continue to do minority and other
discount planning in a low interest rate environment may result in
the ability to transfer large sums of wealth to succeeding generations
without being subject to gift or estate tax.

Please note that the Tax Act of 2010, unless extended by
Congress and the President, is only applicable to individuals
dying in 2011 or 2012. The failure to extend the Tax Act of 2010
would result in the federal estate and gift tax exemptions
returning to only $1 million dollars per person as of January 1,
2013.

New York State Estate Tax

Notwithstanding that the Tax Act of 2010 exempts $5 million
dollars per person from federal estate tax as previously mentioned,
estates of individuals who are residents of the State of New York at
the time of their death and whose estates are then valued at more
than $1 million dollars, still pay separate New York State estate tax
on that portion of their estate which exceeds $1 million dollars and
which is not bequeathed to a spouse and/or charity.
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Thus, in 2011, although there was no federal estate tax on an
estate of $5 million dollars, New Yorkers who were not bequeathing
their estate to a surviving spouse or charity, were still obligated to
pay a State estate tax on the difference between the 5 million dollar
federal exemption and 1 million dollar state exemption resulting in
New York State residents paying an additional $391,600 of estate
taxes.

Are gifts I give while I am alive also taxed?

You can give unlimited separate gifts of $13,000. per year
($26,000. per year for married couples) to as many friends or family
members as you would like without any tax consequences. These
gifts are referred to as the annual exclusion amount and are not
income to the recipient. However, any income (i.e., interest and
dividends) generated by the gifts after transfer are taxed to the
recipient.

The Tax Act of 2010 increased the lifetime gifting amount to a
maximum amount of $5 million dollars per person for gifts made in
2011 and 2012. If the Tax Act of 2010 is not extended beyond
2012, the federal gift tax exemption (like the federal estate tax
exemption) will return to only $1 million dollars per person. The
Tax Act of 2010 imposes a separate gift tax on the amount over the
$5 million dollar gift tax exemption amount at a rate not to exceed
35%.

Once you give any individual, in any one year, more than
$13,000 (or $26,000 for a married couple), you are obligated to file
a gift tax return. In addition, there is an interplay between the gift
and estate tax laws such that the amount gifted over $13,000 (or
$26,000 for married couples) reduces the lifetime estate tax
exemption amount of the maker of the gift. For example, if you
gave any one individual, in any one year, $18,000 instead of the
$13,000 annual exclusion amount, your 5 million dollar lifetime
federal estate tax exemption which existed in 2011 or 1 million
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dollar New York State estate tax exemption would be reduced by
the $5,000. excess over $13,000 or down to $5,495,000 or $995,000,
respectively. If the excess gifts ever totaled more than the 5 million
dollar lifetime gift tax exemption amount, an up front gift tax would
have to be paid. In addition, an estate tax would be paid on the
decedent’s estate to the extent the value of the decedent’s estate
exceeds the estate tax exemption amount (in the year of the
decedent’s death) as reduced by the amount of gifts made over the
annual exclusion amount during the decedent’s lifetime.

What can I do to reduce taxes due on my estate?

As an individual

If your estate exceeds the then prevailing Federal or New York
State estate tax exemption, you can act during your lifetime to
reduce the value of the estate by making tax free gifts of $13,000
per year ($26,000 for a married couple) to as many friends or family
members as you would like. Larger gifts may be contemplated,
particularly of assets likely to appreciate, so such appreciation
occurs outside of the donor’s taxable estate. In addition, an
individual may want to consider gifting larger amounts (not to
exceed the $5 million dollar lifetime federal gift tax exemption) as
the gifting of such amounts will not result in the imposition of gift
tax and may lower the overall estate tax liability at death. There are
also other estate tax reduction strategies (e.g., life insurance trust,
split interest trusts and discount planning) which may be applicable
but are beyond the scope of this publication and should be explored
with a skilled estate planning attorney or tax advisor.

As a married couple

In 2011 and 2012 (and thereafter if the Tax Act of 2010 is
extended), a married couple will be able to take advantage of the $5
million dollar per person federal exemption amount and exempt up
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to $10 million dollars over their joint lifetimes by implementing
proper estate planning.

One strategy that may be implemented under the Tax Act of
2010 is “portability” of the unused portion of the federal estate tax
exemption. Portability is a new concept which allows for the
executor of the deceased spouse’s estate to transfer any unused
portion of the current $5 million dollar estate tax exemption
belonging to such spouse’s estate to the surviving spouse. Thus, if
the first spouse to die had an estate of 3 million dollars which was
bequeathed to the couple’s children, then the unused portion of such
predeceased spouse’s $5 million dollar estate tax exemption (i.e. $2
million dollars) could be “ported over” to the surviving spouse. This
would allow the surviving spouse to have a $7 million dollar estate
tax exemption at the time of his or her subsequent death consisting
of the surviving spouse’s 5 million dollar exemption plus the $2
million dollar unused portion of the predeceased spouse’s estate tax
exemption. Thus, $10 million dollars passes to the next generation
estate tax free as a result of the fact that $3 million dollars of the
estate tax exemption was used up by the estate of the first spouse to
die and the remaining $7 million dollars was used up by the
surviving spouse’s estate.

For portability to be effective, the executor of the estate of the
first spouse to die must make an affirmative election on the estate
tax return of the predeceased spouse (which must be filed within 9
months of such spouse’s death) stating that the surviving spouse
wishes to transfer to him or herself the unused portion of the
predeceased spouse’s estate tax exemption. Filing of these
portability elections will become very important in spousal cases as
even if the first spouse to die has very modest net worth, the
surviving spouse is going to want to make sure that the unused
portion of such predeceased spouse’s exemption is transferred to
him or her so that if at the time of the surviving spouse’s death their
estate has increased to $10 million dollars (through successful
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investment, winning the lottery or otherwise), the full $10 million
dollars will be exempt from estate tax.

However, to maximize the use of the federal estate tax
exemption for married couples if the Tax Act of 2010, inclusive of
portability, is not extended beyond 2012 and for purposes of being
able to maximize the use of the New York State estate tax
exemption (since portability is only recognized for federal and not
New York State estate tax purposes), married individuals may elect
to incorporate a Credit Shelter Trust in their Wills so that they can
exempt two times the estate tax exemption amount (currently 10
million dollars for federal estate tax purposes in 2011 and 2012 or 2
million dollars for New York State estate tax purposes) from estate
taxation.

Without portability being available, leaving assets directly to
one’s spouse outright will result in there being no estate tax at the
time of the death of the first spouse, but all of the assets left to the
surviving spouse will become part of such survivor’s estate, and will
be subject to applicable estate taxes upon that spouse’s death. If a
credit shelter trust is established, the estate of the first spouse to die
may still be exempt from the payment of federal estate taxes at the
time of that spouse's death. In addition, even in instances where
portability is still applicable, credit shelter trusts may still be
employed to avoid having the assets go directly to the surviving
spouse and have such assets be subject to the claims of such
survivor’s creditors or the uncertainties of remarriage.

The use of the Credit Shelter Trust in a Will effectively allows a
husband and wife to collectively shelter $10,000,000 of their assets
from federal estate taxes and $2,000,000 from New York State
estate taxes (i.e., 2 x the $5,000,000. federal exemption or 2 x the
$1,000,000 New York State exemption amount which exists in
2011). This sheltering occurs since:
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1. at the time of the death of the first spouse, the surviving
spouse can decide not to accept up to the first $1 million dollars of
the assets of the deceased spouse for New York State estate tax
purposes or 5 million dollars for federal estate tax purposes in 2011
and instead have such assets fall into a credit shelter trust exempt
from tax both in the estates of the deceased spouse and the surviving
spouse* and thereafter,

2. the surviving spouse’s own personal exemption removes the
second sum of $1 million dollars or 5 million dollars from his or her
taxable estate.

A Credit Shelter Trust can provide for all income from the
trust's assets to be paid to a surviving spouse during his or her
lifetime. The trust principal may be made available for direct
withdrawal by the surviving spouse (in annual amounts not to
exceed 5% of the trust principal), if the surviving spouse so elects,
or if larger amounts are needed by the surviving spouse, such
additional amounts can be distributed to the spouse at the discretion
of an independent (but friendly) trustee. Upon the death of the
surviving spouse, the trust's principal (i.e., the exemption amount of
assets contained in the trust and all appreciated value of such assets)
pass to the trust's beneficiaries (children or other individuals) estate
tax free.

To maximize flexibility and allow for consideration of future
income tax or other considerations, a Will can also provide for a
type of Credit Shelter Trust which only becomes funded at the
option of the surviving spouse. Such a credit shelter trust is referred
to as a renunciation or disclaimer credit shelter trust.

" Please note that to the extent the surviving spouse disclaims more than 1 million dollars into the credit
shelter trust, an immediate New York State estate tax would have to be paid since only 1 million dollars of
the predeceased spouse’s estate may be paid to a non-spouse or charity without causing a New York State tax
while, for example, up to 5 million could be disclaimed for federal estate tax purposes in 2011.
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LONG TERM CARE INSURANCE

Do Medicare and Medigap insurance cover all types of medical
care?

Medicare and Medigap insurance cover skilled medical care
services but not prolonged custodial care services.

What is custodial care?

Custodial care is care required to assist an individual with his
or her activities of daily living (e.g., care during recovery from a
stroke or while suffering from Alzheimer’s disease or other
dementia).  Activities of daily living include eating, bathing,
dressing, transferring or mobility (e.g., moving from a bed to a
chair) and toileting.

Do Medicare and Medigap insurance cover any custodial care
costs?

Such insurance may cover custodial care in a skilled nursing
facility for a maximum of 100 days following a hospitalization of at
least 3 days duration, provided the doctor’s plan of care contains a
rehabilitative component and it can be shown that the patient is
being benefited by such rehabilitation. The first 20 days of such
care will be fully paid for by Medicare. The remaining 80 days of
such care are subject to a daily coinsurance payment (in year 2011
of $141.50. per day). Many (but not all) Medigap insurance policies
will cover this daily co-insurance payment. Other part-time or
intermittent custodial care coverage at home may be available but is
usually very limited in scope.
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How will I pay for custodial care services?

There are 3 principal ways to pay for custodial care.

1.

Private payment (Average annual
nursing home costs in the greater New
York area are currently around $10,000
per month or $120,000 per year),

Long Term Care Insurance, and
Medicaid.

What is Long Term Care Insurance?

Long Term Care Insurance is a special kind of insurance
designed to cover custodial care costs. It can be purchased to cover

custodial care costs at home and/or in a nursing home.

What considerations should be taken into account when

purchasing Long Term Care Insurance?

When purchasing Long Term Care Insurance policy you

should consider the following:

l.

Cost—Premiums should remain steady;
examine deductibility and waiting
period features; inflation rider,

Length and amount of coverage, (3
years, 5 years or lifetime),

Type of coverage may be actual costs
coverage or indemnity coverage in
which a fixed sum is paid regardless of
costs once coverage is triggered,

Cover both at home and nursing home
care (probably want significant home
care benefit, if possible as indemnity
coverage),
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10.
11.

12.

13.

What is partnership insurance also known as Robert Wood

Require as few activities of daily living
as possible in order to trigger coverage,

No prior hospitalization should be
required,

Days spent in hospital awaiting
placement should be covered,

Guaranteed renewability of policy, and
limitations on premium increases,

Waiver of premiums during period of
claim,

Respite care coverage,

Flexibility in applying benefits so that
insured may choose among a nursing
home, assisted living, an adult day care
center, or care at home,

Stability of Insurance Company and that
it has been in long term care industry for
a long time with a good claims payment
history (Rated A+ by Best insurance
rating service or others) and

May want to work with an insurance
agent who can issue insurance for
several different companies.

Johnson Long Term Care Insurance?

New York State and several private insurance companies have
entered into a joint venture to create a new long term health care
insurance product, which if purchased, would allow individuals with
such insurance coverage to retain assets and still qualify for
Medicaid after expiration of insurance coverage. This insurance is
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known as Robert Wood Johnson insurance or “Partnership Product”
Insurance.

Are there different kinds of Partnership Product long term care
insurance?

Yes. There i1s coverage referred to as “Total Asset Protection”
coverage or coverage referred to as “Dollar for Dollar Asset
Protection” coverage. Total Asset Protection coverage offers
unlimited asset population when the policyholder exhausts the
policy benefits and applies for Medicaid. Dollar for Dollar Asset
protection coverage allows policyholders to establish asset
protection based on the amount of benefits paid from the policy at
the time the policy benefits are exhausted and the application for
Medicaid 1s made.

Is it preferable to purchase Partnership Product Long Term
Care Insurance rather than regular private Long Term Care
Insurance?

It depends. Partnership Product insurance is not entirely
portable in that it requires that you return to New York State in
order to receive Medicaid coverage once the long term care
insurance component has been exhausted. It also requires that your
income be used toward the payment of the costs of your care
(although your principal assets would remain protected). Ordinary
private long term care insurance has no restrictions concerning
geography, nor does it require that your income be used to pay for
the custodial care after the insurance coverage period has lapsed.

Determining which type of long term care insurance to
purchase may be a function of age, as the older you get the more
costly Partnership Product insurance tends to be due to the various
requirements imposed by the State relative to regulation of this
product. The decision may also be guided by whether or not the
insured has significant retirement or other fixed income since this
income would have to be paid to the long term care provider once
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the Medicaid component of the coverage become -effective.
However, Partnership Product insurance can be significantly less
expensive for younger individuals and may, in certain circumstances
be the appropriate product of choice. Since Partnership Product
coverage must be exhausted before Medicaid benefits may be
obtained, it is important to consider whether the coverage provided
will be sufficient to enable you to pay actual nursing home costs in
your region.
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PRESERVATION OF ASSETS/
MEDICAID PLANNING

What is Medicaid?

Medicaid is a “needs based” government program established
during President Johnson’s administration to pay for the medical
costs of the indigent population. As health care costs (particularly
long term care custodial costs), have outpaced the rate of inflation,
the middle class and upper middle class have also looked to the
Medicaid program to pay for skyrocketing long term care expenses.

On February 8, 2006, President Bush signed into law new
legislation, entitled the Deficit Reduction Act of 2005 (the “DRA”),
which made significant modifications to the then existing Medicaid
laws. In addition, in April 2006, New York State passed legislation
adopting the DRA and making other modifications to the laws
implementing Medicaid in New York for applications filed
beginning in August 2006.

Where relevant, the changes to the Medicaid laws as a result of
the federal DRA legislation and the recent New York State laws, as
well as the possible effect of such changes on strategies for
Medicaid qualification, are discussed in this section.

Asset protection and Medicaid planning are very complicated
areas of law, particularly as a result of the DRA and new
legislation in New York State. It is highly recommended that
you see an elder law attorney and/or other qualified professional
before developing an appropriate estate plan.
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Can you retain assets and income and still qualify for Medicaid?

Yes, subject to very stringent statutory limitations. The asset
and income criteria for qualification for nursing home and home
care Medicaid differ as do the Medicaid qualification requirements
for a married couple as compared to a single person. Such
qualification criteria are adjusted for inflation annually and are set
forth below. (Please note figures set forth below are for the year
2011 only).

Medicaid in a Nursing Home

If married, the institutionalized spouse will qualify for Medicaid
provided he or she has no more than $13,800. in resources and $50.
per month of income, and provided that the Community Spouse
(well spouse) does not have resources or income in addition to the
following exemptions:

1. The family residence (no matter what the
value) and provided the Community Spouse, or
a minor or disabled child resides there,

2. Between $74,820. and $109,560. of
non-homestead assets,

3. $2,739. of monthly income which may
consist of community spouse’s income and
income from institutionalized spouse if
community spouse’s income 1s insufficient,

4.  Automobile of any value,

Life insurance not exceeding $1,500 in
cash value,

6. Retirement assets except for required minimum
distribution (“RMD”) which must be paid out in
monthly installments, and
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7.  Reasonable amount for burial expenses pursuant to
prepaid irrevocable funeral contract plus additional
$1,500 to be deposited in a burial fund account.

If single, Medicaid applicant may only retain:

1. Limited homestead exemption if the
institutionalized individual has
subjective intent to remain home and

provided equity value of residence does
not exceed $758,000.,

$13,800. of resources,
$50. monthly income,
No automobile,

A

Life insurance not exceeding $1,500. in
cash value,

6. Retirement assets except for RMD
which must be paid out in monthly
installments,

7.  Reasonable amount for burial expenses
pursuant to prepaid irrevocable funeral
contract plus additional $1,500 to be
deposited in a burial fund account.

Medicaid at Home

If married:
1.  Family residence of any value,
2. $20,100. of joint resources,
3. $1,117. per month of income
4.  Automobile,
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5. Life insurance not exceeding $1,500.
cash value,

6. Retirement assets except for RMD
which must be paid out in monthly
installments, and

7.  Reasonable amount for burial expenses
pursuant to prepaid irrevocable funeral
contract plus additional $1,500. to be
deposited in a burial fund account.

If single, Medicaid applicant may retain:

1.  Family residence of any value provided
equity value of residence does not
exceed $758,000.,

$13,800. of resources,
$767. per month of income,
Automobile,

A

Life insurance not exceeding $1,500.
cash value,

6. Retirement assets except for RMD
which must be paid out in monthly
installments, and

7.  Reasonable amount for burial expenses
pursuant to prepaid irrevocable funeral
contract plus additional $1,500 to be
deposited in a burial fund account.

How many months of financial records must be submitted to the
Department of Social Services for review with a Medicaid
application?

The DRA legislation states that up to sixty (60) months of
financial records can be reviewed for nursing home Medicaid. This
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review period is referred to a “lookback period”. If during the look
back period, the Department of Social Services (“DSS”) discovers
that an uncompensated transfer of assets (i.e. a gift) was made to a
third party, DSS will apply a formula to determine how long an
individual must wait before becoming eligible for Medicaid. Such
waiting period is referred to as a “penalty period”.

May an individual transfer assets and still qualify for Medicaid and,
if so, how is the “penalty period” calculated?

For Home Care Medicaid

Yes. Under the current law in New York State, gifts made
during the lookback period for purposes of qualifying for home care
(also referred to as community based) Medicaid are not subject to a
penalty period, but rather an individual may qualify for home care
Medicaid on the first day of the month after the gift is made
provided that at the time of the filing of the Medicaid application the
individual seeking home care Medicaid does not have more than
$13,800 ($20,100) if Medicaid Applicant is married) of resources
nor more than $767 of monthly income in his or her single name.
To the extent, the individual has income exceeding the $767
monthly income limit, such excess must either be used to pay the
home health care agency providing services or be paid to a pooled
income charitable trust which trust can use such income to pay the
ongoing household and other expenses of the homecare Medicaid
applicant.

For Nursing Home Medicaid

There is, however, a penalty period resulting from a gift made
when the donor of the gift will be applying for nursing home
Medicaid. If applying for nursing home Medicaid during the
applicable lookback period, most transfers of assets will result in a
penalty period (i.e. delay in qualification for Medicaid) equal to one
month for every $10,105. transferred. Said amount of $10,105 is
fixed by New York State as the average monthly nursing home cost
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in Westchester County during the year 2011 and is revised annually.
(The 2011 rate amount in New York City is $10,579.)

Such penalty period is computed by taking the amount
transferred during the lookback period and dividing such transferred
sum by the regional rate New York State mandates as the average
monthly nursing home cost in the area in which the donor of the gift
resides (i.e., $10,105 in Westchester or $10,579 in New York City).
The quotient of such formula is the penalty period in that it
determines how many months an individual applying for nursing
home Medicaid must wait until eligible.

By way of example, in Westchester County, New York State
has fixed $10,105 as the average monthly nursing home cost. Thus,
if the donor gifted the sum of $101,050 during the lookback period,
such a transfer would result in a penalty period of ten months
($101,050 <+ $10,105. = 10 months).  The determination of the
commencement date of the penalty period is further discussed
below.

When does the penalty period begin?

The penalty period to receive nursing home Medicaid
commences on the later of such date or “the date on which the
individual is eligible for Medicaid and would otherwise be receiving
institutional care services based on a Medicaid application for such
care but for the application of the penalty period”.

The legislation indicates that in order to start the penalty
period running, all of the following must occur:

(1) The Medicaid applicant must have less than $13,800 in
nonexempt resources; and

(2) The Medicaid applicant must be in a nursing home or
receiving home care benefits; and

(3) The Medicaid applicant must have formally applied for
Medicaid benefits.
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Applying the current law to our example would have the
following result. If the Medicaid applicant transferred the sum of
$101,050 in June 2006, and was admitted to a nursing home and
also submitted a Medicaid application in June 2010, the lookback
period (which extends back 60 months prior to the date of the
transfer) would capture the transfer made 36 months before the date
of the application and the resulting penalty period would cause the
Medicaid applicant not to be eligible for Medicaid until May 2011.
May 2011 becomes the Medicaid eligibility or “pick-up” date
because the commencement of the 10 month penalty period would
start to run in July 2010 as that is the first month after the month
(i.e., June 2010) in which the Medicaid applicant had 1) no more
than $13,800 in his or her name, 2) had entered the nursing home
and 3) submitted the Medicaid application.

During the period from the date of filing the Medicaid
application and entering the nursing home in June 2010 and until the
expiration of the penalty period in May 2011, the Medicaid
applicant would have to pay privately for his or her stay at the
nursing home, using funds that it had previously gifted to others in
June 2006. Thus, in order to avoid the spenddown of previously
transferred funds during the penalty period, it may be necessary for
a Medicaid applicant to wait 5 years from the date of transfer until
applying and becoming eligible for Medicaid.

Transfers of assets must be carefully calculated to assure that
elderly individuals are not deprived of the funds they need to
provide for their care during any resulting penalty period or
Medicaid disqualification. No individual should transfer funds for
Medicaid planning purposes without consulting with an experienced
elder care attorney.
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Can one spouse qualify for Medicaid even if the resources
and/or income of the other spouse exceeds Medicaid limits?

Yes, by the practice of “Spousal Refusal.” Current New Y ork
State law provides that Medicaid may not be denied to an ill spouse
(the applicant spouse) even if the other spouse (the well spouse) has
excess resources and/or income if the well spouse refuses to
contribute such excess resources to the cost of the care of the ill
spouse. In such a case, the refusing spouse must disclose the amount
of assets in his or her possession and the applicant spouse must
assign his or her obligation of support from the refusing spouse to
the State of New York. Spousal Refusal may result in the
Department of Social Services suing the refusing spouse for the
support the State has expended on behalf of the applicant spouse.
(However, the State can only sue the refusing spouse for services
provided at the Medicaid rate which is often considerably less than
the private pay rate which the refusing spouse would otherwise be

paying).

Are there assets which can be transferred which will not cause a
transfer penalty period delaying Medicaid qualification?

Yes. The transfer of an asset is not subject to the Medicaid
penalty period if:

1. The asset is transferred to the Community Spouse
(however, a subsequent transfer by the Community Spouse
may result in additional transfer penalties),

2. The asset 1s transferred to a blind or disabled child,
3. The asset was transferred to a trust established solely for
the benefit of any disabled individual,

4. The asset is the Medicaid applicant’s residence and the
residence is transferred to a sibling of the Medicaid
applicant with an equity interest in the house,
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5. The asset is the Medicaid applicant’s residence and the
residence is transferred to a child of the Medicaid applicant
who is blind, disabled or less than 21 years of age, or

6. The asset is the Medicaid applicant’s residence and the
residence is transferred to a child of the Medicaid applicant
who has resided with and cared for the Medicaid applicant
for two years prior to institutionalization, which care
allowed the Medicaid applicant to remain at home.
(“Caretaker Child” exception).

Will ownership of retirement assets by the Medicaid applicant
disqualify such individual from Medicaid eligibility?

The answer 1s “NO” irrespective of the value of the retirement
account provided that the retirement account (e.g. IRA, 401(k), 403b
or other retirement plan) is in periodic payment status.

Thus, if the Medicaid applicant is taking his minimum
distribution amount from his IRA or other retirement account on a
monthly basis (as opposed to an annual basis), such retirement
account will not be counted for Medicaid purposes and the Medicaid
applicant can still qualify for Medicaid. However, although the
principal portion of the retirement account is unavailable, the
minimum distribution amount, which i1s deemed to be an income
stream, must still be paid to the nursing home or home health care
agency or pooled income charitable trust while the Medicaid
applicant is receiving Medicaid benefits.

In addition, the retirement account of the community spouse,
no matter its value, is also an unavailable resource because it forms
part of the community spouse resource allowance. The community
spouse’s retirement account need not be in periodic payment status
and is still a fully unavailable resource even if the amount of the
account exceeds the community spouse resource allowance.
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Can a Medicaid applicant’s home be protected upon entry into a
nursing home?

It is possible for the Medicaid applicant to sign a statement of
intent to return home and the execution of such a statement will
cause the residence to become an unavailable resource. However, if
the Medicaid applicant enters a nursing home and becomes
permanently absent from the premises, New York State, by its local
County Department of Social Services, can place a lien on the
premises, which lien could be satisfied out of the proceeds from the
eventual sale of the residence. The payback of the lien is at the
Medicaid rate rather than the private pay rate.

A Medicaid applicant’s ownership of a residence with an
equity interest in excess of $758,000 will make that residence an
available resource that cannot be sheltered by the execution of a
statement of intent to return home. However, any residence, no
matter its value, could still be protected if occupied by a spouse or
minor or disabled child or if transferred to such individuals or to a
caretaker child, or to a sibling with an equity interest as described
above, or by encumbering the residence with a mortgage or other
debt to reduce its equity interest below $758,000.

What are the methods for transfers of assets?
1. Outright gifts,
2 Life Estate Deed,
3.  Transfers in Trust,
4

Annuities, mortgages, promissory notes,
personal service contracts.

What are the consequences of making an outright gift for
Medicaid qualification purposes?

You lose control of the asset by giving full control of the asset
to another. In addition, depending upon the value of the asset, there
may be gift tax considerations which must be evaluated. Finally, if
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you are transferring appreciated property (e.g., a residence or
securities), the recipient of the property receives your original low
cost tax basis, meaning that upon a subsequent sale of the property
by the recipient, there may be a significant capital gains tax to pay.

What are the consequences of using a life estate deed for
Medicaid qualification purposes?

A transfer of real property subject to the transferor’s retention
of a “life interest” in the property, previously a commonly used
asset protecting strategy, may no longer be an effective way of
sheltering an asset for Medicaid qualification. The effectiveness of
such strategy to obtain Medicaid eligibility has essentially been
eliminated as a result of new legislation passed in New York State
in 2011 which expanded the definition of assets against which a
claim may be made after a Medicaid Recipient’s death to include
retained life estates. Thus, while Medicaid coverage may still be
obtained if a Medicaid Applicant transfers their home while
retaining a life estate, the value of such life estate interest will be
subject to estate recovery at the time of the Medicaid Applicant’s
death to pay back New York State for Medicaid services rendered.
Such recovery and pay back, even though limited to the value of the
life estate interest only, still makes such strategy less desirable.

However, it is still possible to do planning by having an
individual purchase for value a life estate interest in the residence of
another. If the purchaser of the life estate resides in such residence
for at least a one year period following the date of purchase, then the
funds used to purchase the life estate are an exempt resource and not
countable when such individual applies for Medicaid. Thus, if a
Medicaid Applicant is “over resourced” (i.e. has assets exceeding
Medicaid eligibility limits) but uses such assets to purchase an
interest in the residence of another and then resides in such
residence for at least one year thereafter, they will obtain Medicaid
eligibility in just one year’s time which is far more quickly than if
they had made a direct transfer of the excess assets to such
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individual which would then be subject to the five (5) year look
back and penalty period computations previously mentioned.

What Are The Consequences Of Transferring Assets To An
Irrevocable Trust For Purposes Of Medicaid Qualification?

A properly drafted irrevocable trust will minimize gift and
capital gains tax problems, whether the property is sold while the
grantor is alive, or after the grantor’s death, and allows the proceeds
from the sale of property to remain in the trust and be protected.
Generally, the income tax treatment of an irrevocable trust is the
same as if the grantor of the trust had continued to own the asset in
his or her individual name. An irrevocable trust also has the
advantage of allowing the grantor to place a variety of assets, in
addition to the real estate, into the ownership of the trust.

The irrevocable trust further allows the grantor to retain
certain control of the assets contributed because the grantor can
continue to receive the income generated by the trust assets and still
protect the principal asset (i.e. corpus of the trust) and still qualify
for Medicaid. (Of course, the principal assets contributed to the
irrevocable trust cannot be directly returned to the grantor). In
addition, by having the trust document retain for the grantor a
“power of appointment”, the grantor will be able to change the
identity of the beneficiaries of the trust.

Will the S.T.A.R., Veteran’s and/or Senior’s Exemption still
apply to real property transferred to an Irrevocable Trust?

Yes, to the extent the grantor still retains a lifetime use and
occupancy of the real property.

Can assets still be protected even after an individual has been
admitted to a nursing home?

Yes, under current law, it is possible to protect assets even
after an individual has been admitted to a nursing home. The
percentage of the assets that may be protected, however, will not be

48-



as significant as if advance planning had been done. Gifts made by
the Medicaid applicant in exchange for an annuity, loans extended
in return for a promissory note, or the establishment of a personal
services contract where the Medicaid application enters into a
formal contract with others (including family members) to have
personal or financial care services performed are possible asset
savings strategies which can be utilized even after entry to the
nursing home. These strategies are further discussed herein.

Can the purchase of an annuity by the Medicaid applicant result
in Medicaid qualification?

Sums used to purchase an irrevocable and actuarially sound
annuity may, in certain limited circumstances, serve to shelter assets
for Medicaid qualification. However, under the DRA legislation,
the State of New York must be named as a beneficiary of the
annuity to reimburse the State for care it funded through Medicaid.
Moreover, the income paid out by the annuity must be paid towards
the cost of care or sheltered in a charitable pooled income trust.
New York State does not need to be named a primary beneficiary if
the Medicaid applicant has a spouse or minor or disabled child.

Can the making of a loan by a Medicaid applicant result in
Medicaid eligibility?

Loans, mortgages and promissory notes may be used in a
similar manner to the use of an annuity and New York State does
not have to be named as a beneficiary of the remainder. However,
the loan, mortgage or note must be actuarially sound, non-negotiable
and non-assignable, made in equal monthly installments over the
term of the loan and cannot be cancelled because of the death of the
lender meaning that the Medicaid applicant’s estate may be
responsible to pay back the State of New York for health services
rendered to the Medicaid applicant.
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An example of the use of an annuity or promissory note loan to
protect assets for Medicaid eligibility is as follows:

80 year old parent owns $485,040. in assets. Parent gifts one-
half of that amount (i.e. $242,520.) to child causing a penalty period
delaying eligibility for the parent to receive Medicaid for 24 months
(i.e., $242,520. + $10,105 regional rate = 24 months). The penalty
period does not begin to run until the parent enters a nursing home,
makes a Medicaid application and is otherwise eligible for Medicaid
but for the gift which was made.

The parent uses the other $242,520 to purchase an annuity or
makes a loan for a term which cannot exceed her life expectancy (80
year old woman has life expectancy of 8.95 years or 98 months).
Based on a loan or annuity term of 2 years (i.e. equal to the 24
month penalty period) and an interest rate of 3.0%, payments of
$10,423.80 would have to be made on the annuity or loan to the
parent which, in turn, would have to be paid to the nursing home for
her care during said 24 month penalty period.

If the nursing home costs $13,000 per month privately and
mother has Social Security and pension of $2,000 per month and the
annuity or promissory note is producing $10,423.80 per month, then
the parent has monthly income of $12,423.80 to pay toward the
$13,000. per month nursing home cost leaving a shortfall of $576.20
per month which could be paid from the $242,520 gifted to the child
which over the 24 month penalty period would reduce said gift of
$242,520 only $13,828.80 ($576.20 x 24 months).

Once the 24 month penalty period has expired, parent is on
Medicaid and no further payments from the child of the gifted funds
are required. @ Thus, parent has safely transferred to child
$228,691.20 (i.e. $242,520 - $13,828.80) in order to qualify for
Medicaid.

In addition, if the parent dies prior to expiration of an annuity,
the balance of the annuity first must be used to pay back Medicaid
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expended by New York State as primary beneficiary, at the
Medicaid rate, but the balance, if any could be paid to the child as
secondary beneficiary. Similarly, if the parent dies prior to
expiration of promissory note, the estate of the parent, as owner of
the note, must first pay back Medicaid before distributing further to
the surviving family. However, with a promissory note, generally,
no Medicaid will have been paid because of the penalty period.

An asset preservation instrument called the Grantor Retained
Annuity Trust (GRAT) has been used in New York with mixed
results. A GRAT is similar to a private annuity and provides for the
Trustee to make periodic payments back to the Grantor, similar to
the promissory note and annuities described above. It has been used
with some success in several parts of the state; however, there was a
2007 case where the entire trust was determined to be available to
pay for nursing home care. In 2008, the State Department of Health
determined that, since a GRAT was a trust, it could be invaded to
the extent that any or all of it could be used for health care costs.
Use of a GRAT in connection with Medicaid planning should only
be undertaken under the supervision of an elder law attorney
thoroughly familiar with the current treatment of GRATS in the
Medicaid applicant’s county.

Can a personal services contract be used to obtain Medicaid
benefits?

Existing law has held that payment for personal or financial
services pursuant to a written personal services contract is not a
transfer of assets. To be recognized, such care agreements must be
in writing, must be prospective in nature and the compensation must
be reasonable. Such contracts can pay a lump sum to the service
provider for anticipated services to be provided over the actuarial
life of the Medicaid applicant. Family members can certainly be the
providers of such services. Good record keeping, with payments
being made “on the books” as income taxable to the recipient with
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appropriate deductions for worker’s compensation, etc. should be
kept.

An example of the use of a personal services contract for
Medicaid eligibility is as follows:

Daughter/Caregiver works full time and assists her 80 year old
mother who has an actuarial life expectancy of 6.98 years. Daughter
provides to her mother five (5) hours per week of financial and
health care management at the rate of $30 per hour, and ten (10)
hours per week of personal care at the rate of $25. In this example,
the caregiver earns $150 per week or $7,800 annually for financial
and health care management services and $250 per week or $13,000
per year for personal care services. For the 6.98 estimated life of the
contract, $54,444 represents the value of the contract’s managerial
component and $90,740 represents the value of the contract’s

personal service component. The entire contract is valued at
$145,184.

There is uncertainty regarding the implementation of the DRA
in New York as well as surrounding the passage of new state laws
and regulations concerning Medicaid in New York. The reader
should not rely on nor act on any analysis of the current law without
first consulting with an elder law attorney who will be able to give
advice regarding the precise status of the new legislation at such
time as actual planning or other action is contemplated.

A recent directive from the NYSDOH has indicated that a
personal services contract will be considered a transfer of assets
unless it provides for a return of prepaid funds if the caregiver is
unable to continue services or if the Medicaid recipient dies before
his or her calculated life expectancy.

Also, the same directive, 1ssued in 2007, states that no credit
will be given for services that are provided as part of the Nursing
Home rate. This makes it very difficult to use a personal services
contract for a nursing home resident.
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However, a personal services contract can properly be used
while a person is residing at home and can provide for compensation
to family members who are acting as caregivers. Caregivers should
also be aware that amounts received from a personal services
contract is subject to income tax.

Because of these recent changes in policy, it is imperative that
any family considering the use of a personal services contract
contact an experienced elder law attorney before making any such
arrangements.

Can Medicaid take my assets after I die?

If you receive Medicaid benefits during your lifetime, a claim
may be made against your estate for the amount of benefits you
received after age 55. If your estate is greater than the total of
benefits received, Medicaid’s total recovery is limited to the amount
of benefits provided; on the other hand, if your estate is less than the
total of benefits received, the claim is limited to the funds in your
estate. Funeral expenses, taxes, administrative expenses of the
estate, including legal fees and commissions earned by the estate
fiduciary, could all be paid first, and will reduce the amount
available to pay this claim.

In addition, recovery is deferred, but not exempted, if there is a
surviving spouse, a blind or disabled child of any age, or child under
age twenty-one. If the sole asset of the estate is a homestead,
Medicaid recovery is also deferred if the home is occupied by a
“caretaker” child who resided in the home for two years prior to the
institutionalization of the decedent or a sibling of the decedent who
resided in the home for at least one year prior to the
institutionalization of the decedent.

Prior to 2011, an estate claim was limited to probate assets,
which includes all assets passing by will or administration if there is

no will; however, in 2011, the New York legislature passed a new
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law which expanded the definition of assets over which an estate
claim can be made. Under the new law, jointly-held bank and
investment accounts, retained life estates created in property,
jointly-held real estate, and undistributed trust income which the
decedent had a right to receive are included in the definition of
estate, and are subject to a claim for recovery of Medicaid paid.

In the case of a spouse who has refused to provide support (as
previously discussed), a claim may be made against that spouse’s
estate to the extent that the refusing spouse had assets over the
Medicaid allowance when benefits were being provided.

Information and documentation concerning the Medicaid
applicant and his or her spouse must be gathered together and
accompany the submission of a Medicaid Application. A
checklist detailing the information required to complete the
Medicaid application and a sample Medicaid application is set
forth as Appendix E and Appendix F, respectively, in this
booKlet.
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ELDER ABUSE

What is elder abuse?

Generally, elder abuse is a single or repeated act, or lack of
appropriate actions which causes harm, risk of harm, or distress to
an individual 60 years or older and occurs: a) within any
relationship where there is an expectation of trust; or b) when the
targeted act is directed towards an elder person by virtue of age
and/or disability.

What are some common forms of elder abuse?

Elder abuse can be intentional or unintentional. Physical
abuse, psychological/emotional abuse, sexual abuse, economic/
financial exploitation, and neglect are some forms of elder abuse.
Abuse may be subtle and not appear overt; even inaction can
sometimes be abusive. Abuse may occur only once, periodically or
frequently and can result in mild, moderate or severe pain and
suffering. It is important for older adults to know their legal rights
to prevent or stop abuse.

It is estimated that between 1.5 and 2 million older adults are
abused every year. Most cases of elder abuse go unreported.

Who is the typical abuser?

Among reported cases, a family member was the abuser in
90% of the cases. Two-thirds of the abusers were adult children or
spouses.

While any family member could be abusive or neglectful,
adult children are the most common perpetrators. In many
situations, abusers live with the parent they are mistreating and often
depend on that parent financially and emotionally. Other abusive
family members may be spouses, adult grandchildren or other
relatives, such as nieces, nephews, cousins, stepchildren or step-
grandchildren or siblings. While there is no “typical” abuser profile,
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many abusers often have drug addition, substance abuse problems
and serious and untreated mental health issues.

Abusers can also be trusted professionals. In a recent study by
the MetLife Mature Market Institute*, the media reported that the
largest percentage of elder financial abuse cases involved close
associates of the victim—families, friends, caregivers and neighbors—
as the perpetrator of the abuse, accounting collectively for almost
40% of the reported cases. Trusted professionals, including a
variety of financial professionals, attorneys and fiduciary agents,
accounted for 18% of the reported cases

*Broken Trust: Elders, Family and Finances, MetLife Mature Market Institute, March 2009

What are some instances of Elder Abuse and neglect?

Every elder abuse situation has its own unique and distinct set
of circumstances. Some examples of mistreatment are:

Son, in order to punish his 76 year old father, takes his
dentures to limit what he can eat.

e Physical Abuse is any behavior or inaction that results
(or is likely to result) in bodily harm or injuries such as
bruises, cuts or broken bones. Other examples include
hitting, pushing, beating or forcibly restraining.

Daughter intentionally isolates 67 year old mother from
friends and family by keeping her from having any visitors or
leaving the home.

e Psychological/Emotional Abuse is any verbal or non-
verbal behavior that causes fear, distress, mental anguish
or emotional pain. Other examples include name calling,
insults and threats, treating him/her like a child or
controlling behavior.
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Nephew makes demeaning remarks about 85 year old aunt’s
intimate body parts.

e Sexual abuse is any behavior that hurts the victim
sexually or includes unwanted sexual contact without
consent. 18% of women raped are age 60 or older.
Other examples include inappropriate touching, fondling
or kissing, rape, taking photographs in sexually explicit
ways or exposing the victim to sexual content without
the victim’s approval.

Granddaughter uses her Power of Attorney to take $1,000
from 90 year old grandfather’s checking account to buy herself a
new diamond ring without grandfather’s permission or knowledge.

e Financial Abuse/Exploitation is any behavior that
causes the elderly victim harm through the illegal or
improper use of the elderly victim’s funds, property or
assets. Other examples include coercing the change of a
Will, bank account or property transfer, using cash or
credit cards without permission or knowledge, or forging
signatures on checks.

Sister, knowing that her 75 year old brother is unable to care
for himself and angry at the burden placed on her, often is too busy
and fails to give her brother his medicine.

e Active neglect is when a caregiver intentionally refuses
to provide basic care needs, resulting in bedsores,
dehydration, poor hygiene or poor nutritional status.
Other examples include withholding food, water,
clothing, medication or help with personal hygiene.
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21 year old grandson, unfamiliar with how to properly clean
the dressing for grandmother’s wound, does not do so and as a
result, the wound becomes infected.

e Passive neglect is when a caregiver does not provide
basic necessities/care due to lack of experience,
information, ability or capacity.

Daughter, as sole caregiver, moves out of State and fails to
provide alternative caretaker accommodations or financial support
to her 65 year old mother.

e Abandonment is deserting a dependent older person
with the intent to desert them or leave them unattended at
a place for such a time period as may be likely to
endanger her health or welfare.

What should I do?
» If emergency, call 911 or your local Police Department
» Talk to someone
» Get help
» Call an Elder Law attorney
» Go to Court

If emergency, call 911

If it is an emergency and the victim is in fear, call 911 and get
immediate help. If it is not an emergency, many Police
Departments now have community police officers and domestic
violence officers specially trained in dealing with abusive situations
that can provide the victim with the special help and protection she
needs.
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Talk to someone

If the mistreatment is kept a secret and nothing is done,
chances are the abuse or neglect will worsen. But no matter what
happened in the past, it is never okay for someone to hurt or mistreat
an older person. Speaking up about the mistreatment increases the
likelihood of finding someone who can help provide workable and
desirable alternatives. A safety plan should be developed to fit the
particular circumstances of each victim.

Local Resources

New York City Department for the Aging, Elderly Crime
Victims Resource Center. The Center’s primarily bilingual
caseworkers provide counseling services to abuse and neglect
victims, as well as any other needed help or information to victims.
Calls are confidential. Callers can also talk anonymously.

Phone: (212)442-3103 or (212) 442-1000;
www.nycagainstrape.org/resource 26.html.

Adult Protective Services (APS). State laws give State and local
Adult Protective Service (APS) agencies the responsibility to protect
and provide services to “vulnerable, incapacitated, or disabled
adults.” Specifics vary from State to State, but older people being
abused fall into this category in all States. You can call APS to
report your own situation and ask for help. Most APS agencies are
located in the phone book in the State Government Section. In New
York, call 800-342-9871 to find the APS office in your area.

Whom do I contact to report elder abuse?
e Adult Protective Services - (914) 995-5411

e Westchester Department of Senior Programs and Services
(914) 813-6436

e Victims Assistance Services — (914) 345-9111
or (914) 345-3113
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e Westchester District Attorney’s Office —
(Elder Abuse Unit) (914) 995-3414

e Pace Women’s Justice Center — (914) 287-0739

o Westchester County Office for Women Helpline
(914) 995-5972

e The Harry and Jeanette Weinberg Center for Elder Abuse
Prevention at the Hebrew Home at Riverdale
(800) 56-SENIOR (567-3646)

National Resources

National Committee for the Prevention of Elder Abuse. A
comprehensive website for information about elder abuse, including
how to report abuse, what services are available to stop abuse, and
how to find those services in your community.

Phone: (202) 682-4140; www.preventelderabuse.org

United States Administration on Aging (AOA). This Health &
Human Services Department supports a range of activities to raise
awareness about elder abuse.

Phone: 202) 619-0724; www.aoa.gov
The following programs are funded by the Administration on Aging:

o The Eldercare Locator. This resource connects older
Americans and their caregivers with sources of information on
State and local assistance services for older adults, including
those concerned about suspected elder abuse. Phone 1-800-
677-1116; www.eldercare.gov

e National Center on Elder Abuse. This site answers all
questions about elder abuse — who to call if abuse is suspected,
what to expect when you report abuse, prevention methods,
and what can be done to stop elder abuse. Its website includes
a State by State listing of statewide toll free telephone numbers
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to call to report elder abuse. Phone: (202) 898-2586;
www.elderabusecenter.org

Get Help

Online Support

Stop Abuse for Everyone (SAFE). This site suggests ways for
abused persons, including elder abuse victims, to find help such as
joining an on-line support group. It also maintains a domestic
violence resources list that is user built and consumer rated.
www.safe4all.org/help

Weill Medical College of Cornell University, Division of
Geriatrics and Gerontology provides an easily accessible Web-
based directory of NYC mental health providers. Some specialize
in elder abuse. Go to www.CornellCARES.com and click on
Provider Directory.

Call an Elder Law Attorney

An elder law attorney can help with obtaining a guardianship
for the personal needs and property management of an older person,
provide advice on the older person’s legal rights and available
remedies, or even help set up a financial plan or financial
instruments to preserve/protect the older person’s assets. One way
to contact an elder law attorney is through references from friends,
family or trusted acquaintances.

Online resources may also aid in the search for an elder law attorney
htpp://lawyers.findlaw.com/lawyer/practicestate/Elder-Law/New-
York

htpp://www.seniorlaw.com/elatty.htm
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Go to Court

The older person can take action to stop the abuse by obtaining
a Family Court Civil Order of Protection against her abuser. In New
York State, a civil order of protection provides protection from
someone who you are married to, divorced from, have a child in
common with, are/were in an intimate (can be non-sexual)
relationship with or are related to by blood or marriage. A civil
lawyer can help discuss this option.

If it is a financial problem, there are additional avenues of
assistance to pursue. Some examples of financial exploitation are
where an older person is being pressured to: sign a document that
she doesn’t understand, distribute her money or belongings to
someone she did not choose, add an unwanted name to her deed,
give up control of her personal business or healthcare decisions,
change her Will, or add an unwanted beneficiary to her Will or
pension accounts. It is important to be aware of the risks of joint
bank accounts and credit card accounts, co-signing a loan, or
designating someone with a power of attorney. Some organizations
and resources that can provide counseling or assistance for cases of
financial exploitation include:

e Waestchester County Department of Consumer
Protection (Consumer Assistance) (914)995-2155;
http://www.westchestergov.com/consumer

e Community Capital Resources (914) 747-8020;
www.ccrhv.org

e Social Security Administration (800) 772-1213;
www.soclalsecurity.gov

e Go Direct (for direct deposit of Social Security checks)
(800) 333-1795; www.GoDirect.org

e Women’s Institute for a Secure Retirement
WWW.WISerwoman.org
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The Harry & Jeanette Weinberg Center for
Elder Abuse Prevention
At The Hebrew Home at Riverdale

An elder abuse prevention and intervention program for elderly
living in the community.

What is the Harry & Jeanette Weinberg Center?

The Harry & Jeanette Weinberg Center (hereinafter “the
Weinberg Center”) is a comprehensive elder abuse center that
provides an emergency residential shelter as well as psychosocial
health care, legal advocacy and community-based services for
victims of elder abuse and neglect. The Weinberg Center also
provides education, training, research and community awareness
programs on issues of elder abuse. Inspired by the successful
collaboration with non-profit agencies and government and the need
to focus multi-disciplinary attention on elder abuse, the Weinberg
Center developed relationships with community agencies who refer
victims of elder abuse and the doctors, psychiatrists, social workers,
attorneys, nurses and companions at the Hebrew Home (hereinafter
“the Home”). At its core, the Weinberg team consists of two
attorneys and a social worker. However, the Weinberg Center
clients utilize the entire Hebrew Home staff and resources for daily
living and care, which includes a full spectrum of residential health
care, adult day and night care, an extensive rehabilitation
department, home care, a memory care unit, art, pet and aquatic
therapies, alternative therapies (including yoga), and an extensive
art collection and museum.

ElderServe on the Palisades, another program at the Home, has
developed the only overnight medical model day care program in
the country. The night care program, ElderServe at Night, is based
on the medical model day care program that provides medical
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services, social work services, dietary supervision, occupational and
physical therapies as well as a wide variety of activities to promote
cognitive functioning. This unique program is a means to care for a
patient with dementia or Alzheimer’s diseases who suffers from
sleep disturbances commonly associated with the disease. Perhaps
most importantly, the program prevents caregiver stress. Often, the
erratic sleeping patterns typical of an Alzheimer’s patient are
overwhelming, if not impossible, to manage when safety
precautions and personal care of an individual are required during
normal sleeping hours.

The Weinberg Center serves eligible seniors who are 60 years
and older. Assistance is available through the Hebrew Home’s toll
free number 1-800-56 SENIOR (1-800-547-3646)

Prevention and Training

For many years the Hebrew Home has partnered with the
Bronx and Westchester County District Attorneys to help prevent
abuse by providing informational and training programs for the
community, social service and law enforcement professionals.
These programs have helped to heighten professional and public
awareness about elder abuse and identify at-risk older people.

Expanding upon that tradition, the Weinberg Center conducts
outreach to those most at risk, as well as those who are in contact
with older people by visiting senior centers, retirement communities
and shopping centers to disseminate information about the Center
and to familiarize those in need about available services and how to
access them. Printed material, including palm cards listing
resources and emergency numbers are distributed in all outreach
efforts.

A key component to prevention is training. In collaboration
with its partners, the Hebrew Home offers a wide range of training
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programs to educate the public, law enforcement and health care
professionals about the signs and symptoms of elder abuse.

Intervention

Today, elder abuse cases are referred from many agencies,
including the New York City Department for the Aging, the New
York City Police Department, District Attorneys’ Offices, Adult
Protective Services, hospitals and community-based agencies.
Every referral is reviewed on a case-by-case basis due to the
complex and unique medical, social, mental, financial and housing
needs of each victim.

Before a victim is accepted for admission, a Patient Review
Instrument (PRI) must be completed to assure that he or she can
obtain appropriate and adequate care at the Home. Once completed
and reviewed, the appropriateness of the admission is determined
and transportation is arranged usually within 24 hours. For every
client entering the Weinberg Center, the professional and medical
staff of the Hebrew Home develops a plan of care.

If needed, the Weinberg legal staff provides a wide range of
civil legal services for clients as well as support with any concurrent
criminal justice system issues.

Following their stay, clients return home (if safe) with
community support services, are admitted to the Hebrew Home’s
long-term care facility, or with the help of staff and community
services, other safe alternatives are found.

Screening

In an effort to increase the identification of elder abuse victims
who may otherwise go unnoticed, the Weinberg Center Team, with
help from Terry Fulmer, Dean of New York University’s College of
Nursing, developed a screening tool for elder abuse detection. The
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tool was designed to be easy to administer and to provide a way to
gain insight into an older person’s circumstances that may evidence
abuse. The screening has grown from use in the short-term
rehabilitation part of the Home to all of the Home’s portals,
including long-term residential care and short and long-term home
health care. The screen is available for use in community centers,
hospitals, and other health care settings. The research division at the
Home is tracing data collected from the screen. The Weinberg
Center has also adapted the screen to be used by attorneys in their
initial client meetings to assess for possible signs of elder abuse,
especially financial abuse.

Research

The Research Division of Hebrew Home at Riverdale tracks
and documents all Weinberg Center cases. Research data for this
innovative program will help to identify the prevalence and
incidence of elder abuse as well as serve as a vital resource for those
interested in replicating the program. Research findings are
disseminated through professional articles and presentations at
conferences and seminars.
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COLLABORATIVE PARTNERS

WITH THE GENEROUS SUPPORT OF:

The Center works closely with other
agencies concerned with the welfare

of older adults
The Carter Burden Center for Aging
Joan & Sanford 1. Weill Medical

College, Cornell University Division of

Geriatrics and Gerontology

Jewish Association for Services for the
Aged (JASA)

New York City Department for the

Anonymous

The David Berg Foundation
The Brenner Family Foundation
The Brookdale Foundation

DoVE

The Fan Fox and Leslie R. Samuels
Foundation

The New York Bar Foundation

Aging

New York City Family Justice Center  Pfizer Inc.

New York City Human Resources The Starr Foundation
Administration, Adult Protective

Services

New York State Department of
Consumer Affairs

The Harry and Jeanette Weinberg Foundation

New York University College of Westchester Public/Private Partnership for

Nursing Aging Services

Office of the District Attorney, Bronx =~ Westchester County Family Justice Center
County

Office of the District Attorney, New

York County

Office of the District Attorney,
Westchester County

Pace Women’s Justice Center

Westchester County Department of
Senior Programs and Services

Westchester County Adult Protective
Services

White Plains Police Department
Yonkers Police Department
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MENTAL HEALTH FOR SENIORS

What is a mental health disorder?

At any given stage in life, individuals get anxious, nervous, feelings
of sadness and grief, and/or stressed about daily events and
circumstances. Often, our reaction to, or symptoms we experience
are in passing and do not last over long periods. When they do, there
are often underlying issues that can interfere with our day-to-day
activities. This 1s mental illness.

By 2030, approximately 70 million adults 65 years and older will be
affected with some form of mental illness. Only 20 to 25% of older
adults with mental illness currently receive services from mental
health professionals. Many prefer to be treated by their primary
doctors, while others go undiagnosed.

If you are also an older adult or a person that is caring for an older
adult, you should be aware that changes in your physical and/or
emotional health could trigger symptoms related to anxiety,
depression, or other mental disorders.

What are the more common mental health disorders that affect
older adults?

1. Depression is one of the most common mental illnesses that
affect older adults. Although depression is not a part of normal
aging, in older adults it causes distress and suffering and leads to
impairments in physical, mental, and social functioning. Depression
affects approximately 15 out of every 100 adults over age 65 in the
United States. Depression is characterized by persistent feelings of
sadness, hopelessness, and worthlessness lasting two weeks or
longer. A change in mood can be accompanied by changes in sleep,
appetite, energy, memory problems, confusion, withdrawal from
social situations, and irritability. Depression often interferes with the
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person’s ability to complete everyday tasks over a prolonged period
of time.

The recognition of depression in the elderly is challenging because
many older adults have physical illnesses that trigger or co-exist
with depression. Some of these conditions include heart disease,
stroke, chronic lung disease, arthritis, Alzheimer’s disease, cancer,
and Parkinson’s disease. Life events such as the loss of a loved one,
and/or retirement, and lack of a supportive social network can
trigger depression. Often individuals miss the opportunity to seek
help because they assume the symptoms are “expected”. However,
in reality these symptoms are not expected and compromise quality
of life. Untreated depression does not go away and leads to
increased doctor visits, hospitalizations, mortality and isolation.

What should I do if I think I am depressed?

If you are experiencing feelings of exhaustion, helplessness and
hopelessness, you are likely to be depressed. It is important for you
to seek help. It is difficult to take any action to help yourself when
depressed. Negative thinking and low mood are part of the
depression and can keep individuals from seeking help. As you
begin to recognize your depression and begin treatment, these
feelings will go away.

What if I am uncomfortable talking to my doctor?

If you are uncomfortable talking with your doctor, there are other
health care professionals to talk with. Time pressures resulting from
insurance guidelines make it difficult for your doctor to adequately
assess and diagnose your emotional and mental health needs. Other
health professionals such as a social worker/case manager,
counselor or psychologist, advanced practice nurse, geriatric
psychiatrist, or mental health counselor who specialize in this area
are available to help you to identify the appropriate care.
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Why is it important for me to seek care for my loved one or
myself?

Prolonged depression can lead to other serious physical health
conditions. It is important to know that if not treated, depression in
older adults can likely lead to suicide. The risk of suicide is serious.
Studies show that depression is a predictor of suicide in the elderly.
According to the World Health Organization adults aged 75 and
older have the highest completed suicide rates of all age groups.
(http://www.who.int/mental health/media/unitstates.pdf).

Is there any treatment for depression or other mental health
disorders?

There are several options available to help individuals reduce their
pain and suffering caused by the symptoms of depression and other
mental health disorders. These treatments include medications and
psychotherapy (talk therapy). Your doctor may start your treatment
with medication to begin to balance the chemicals in your brain. It
may take some trial and error to find the right dosage that works for
you. Do not be discouraged during this period. In addition to
medication, your doctor or mental health provider may recommend
that you participate in psychotherapy. In a safe environment,
psychotherapy will often help you to cope with your feelings and
help change some of the patterns in your life that may contribute to
the illness.

What are some of the barriers to seeking treatment?

People who are experiencing symptoms of depression or anxiety
worry about how they will be perceived if other family members or
friends find out they have this diagnosis. Feelings of shame and self-
doubt can result in the person isolating themselves from others.
Often the fear of being treated differently causes individuals to
delay seeking treatment, or even talking to others. Another common
misconception is that insurance will not cover the cost of treatment.
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In fact, most insurance companies will adequately cover the cost of
both medications and a variety of treatment modalities.

If you are experiencing symptoms of depression or anxiety,
remember to contact your doctor or a mental health professional.

Other than seeking help from my medical doctor, are there
other places in Westchester County I can go to obtain help for
mental or emotional difficulties?

Cornell Institute of Geriatric Psychiatry on the grounds of New
York Presbyterian Hospital

Since 1994 the Cornell Institute of Geriatric Psychiatry in White
Plains has been the center for mental health treatment for older
adults with depression. We provide psychotherapy and medication
services through participation in research programs. The treatment
provided is state of the art and we seek to promote excellence in
care for older adults with depression.

All of our studies seek to produce and share knowledge and
programs that reduce the burden of depression and disability in
older adults, many of whom have limited access to good care.
Eligible individuals who participate in our studies receive free
transportation and free treatment with talking therapy or FDA-
approved medication. Home-based studies are also available.
For a free screening for depression or more information please
contact Tim Clark, Research Coordinator, at 914-997-4390 or
tec2004(@med.cornell.edu.

Family Services of Westchester, Inc. (FSW)

FSW is a private, non-profit, mental health and social service
organization serving Westchester County since 1954. FSW has
more than 55 years’ experience providing licensed mental health
services to older adults. In addition to geriatric mental health
services, FSW offers a comprehensive range of both community-
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based and residential Elder Services to help Westchester’s older
residents maintain their highest possible level of independence in
the community. A broad variety of services are provided to meet
the needs of older adults and enhance their quality of life at
whatever level they are functioning.

The Mental Health Association of Westchester County, Inc.
(MHA)

MHA is a community-based mental health agency that has been
helping residents of Westchester County for 65 years, and is
recognized as the leader in Westchester in providing person-
centered care. MHA serves 17,000 individuals each year through
direct services, community and professional education, and
advocacy, with priority given to those with limited access to other
resources.

MHA’s services for older adults include counseling and support at
licensed clinics; bilingual and bicultural clinical treatment and
support services for Spanish-speaking individuals; case management
for residents of adult homes; housing and support for older adults
who have a psychiatric diagnosis; assistance securing employment;
and advocacy for seniors in long-term care facilities. In addition,
MHA’s Sterling Community Center, located in White Plains, offers
a wide range of activities and classes for older adults who have
serious emotional issues such as yoga, nutrition education and
introduction to the internet.

For information and referral assistance contact Pat Capolino at (914)
345-0700 ext. 7303 or at
capolinp@mhawestchester.org.

Westchester Jewish Community Services (WJCS)

The Geriatric Mental Health Service at WJCS provides specialized
counseling services to older adults, fifty five and over, and their
families utilizing a variety of modalities, including individual,

_72-



family and group treatments, psychiatric assessment and medication
monitoring. Evidenced based practices, including cognitive
behavioral therapy and problem solving treatment, address issues of
aging, loss, disability, and changes in the family that can trigger
anxiety and depression. Older adults recovering after discharge from
psychiatric hospitalization, also receive continuing treatment in an
outpatient setting through our Service.

For more information or to apply for our services contact Ellie
Einzig, LCSWR, Coordinator, 914 949-7699, ext. 329

What other organizations provide support?
Dorot

Dorot is a private not for profit, culturally Jewish non-sectarian
organization. We are considered an intergenerational agency
dedicated to enhancing the lives of homebound and socially isolated
elderly population. With the help of our free Friendly Visiting
program, volunteers in the community visit with the senior for one
hour a week for socialization. DOROT enables older people to
maintain their independence and live in dignity in their own homes
for as long as possible.

Please call Judith Goldstein, LCSW (914-522-7315) or Melanie
Kane, LCSW (914-674-9129) for more information on our other
programs and services.

The Family-to-Family (FTF) education and support program is a
free, 12-week course offered through the National Alliance on
Mental Illness (NAMI). It is for family caregivers of individuals
with severe mental illnesses. Trained members teach the course.

Contact: Paul Klein at NAMI New York
260 Washington Ave., Ste. 3
Albany, NY 12210-1347

Paul@naminys.org
518-462-2000
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To access the information for course schedule in your area through
NAMLI, please visit the following website:
http://www.nami.org/Template.cfm?Section=Family-to-
Family&lstid=605

Westchester County Department of Senior Programs and
Services (DSPS)

Referral Line 914-813-6300

Directory of Services for Senior Citizen: 914-813-6300

Willow Towers

Willow Towers Assisted Living a not for profit, licensed by New
York State Department of Health and was the first assisted living
facility in the county to be awarded the new ALR licensure with a
Special Needs Assisted Living license for Phoenix unit which caters
to seniors with Alzheimer’s disease & related disorders. Please call
Jean Dunphy, Executive Director at 914-636-6565 x 101
1dunphy@willowtowers.com, www.willowtowers.com.

Prepared with the assistance of the Westchester Geriatric Mental
Health Coalition, an alliance of independent professionals joined to
promote awareness of mental health issues and to provide advocacy
for greater access to services for seniors.
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FOR AGING SERVICES

The Westchester Public/Private Partnership for Aging Services
(the “Partnership™) is a not for profit organization founded in 1991,
and as its name implies, i1s a joint venture between Westchester
County, the public partner, and the Westchester business
community, voluntary service agencies and consumers, the private
partners. The private partners work with the Westchester
Department of Senior Programs and Services, to develop resources
and provide substantial services to advance and protect the rights of
seniors.

The Partnership recruits corporations to contribute unrestricted
funds, underwrite specific programs or donate in-kind services that
expand needed services to the elderly. To this end, the Partnership
has raised more than 3 million dollars to date to enrich the quality of
life for older adults and their families.

Throughout the years, the Partnership has committed its
resources to supporting many issues, including improving
community-based long term care options; preventing elder abuse,
and intervening when it is found; and offering -caregivers
information and respite. As part of its mandate for educating the
public on legal issues affecting the elderly, the Partnership was and
continues to be one of the organizations that has underwritten the
cost for the publication and printing of this Q & A.

Some of the other recent accomplishments of the Partnership
include:

1. Advancing the Livable Communities initiative by funding
comprehensive analysis of the institutions, public facilities,
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land use, transportation options and environmental factors
in all 43 municipalities in Westchester County to enable
seniors to grow old in their homes and remain vital
members of their neighborhoods.

. Promoting Gerontech which is a coalition which works with
local colleges and universities to educate college aged
residents about the issues affecting the elderly and to find
ways to incorporate this information into academic course
offerings. Most currently, in the Gerontech Program,
students from Pace University and Monroe Colletge get
course credit for teaching computer skills to residents of the
United Hebrew Geriatric Center..

. Sponsoring Senior Law Day programs throughout
Westchester County chaired by attorneys, accountants and
financial planners to educate seniors and caregivers about
legal issues affecting the elderly and their families.

. Initiating the SMART program which is a model
intergenerational literacy program that recruits and trains
older adult volunteers from the community to read with and
mentor children in public schools throughout Westchester
County.

. Continuing the New York Southern Area Aging Network

or “NY-SANN” initiative, which 1s a consortium of
government and senior service providers representing 2.2
million older adults residing in southern New York State
comprising New York City, Long Island and the Hudson
Valley. These geographic areas represent 69% of the
State’s older adult population. The NY-SANN Consortium
will examine strategies to alleviate the serious workforce
shortage for senior services in this region.

. Providing funding for safe centers for “at-risk” seniors who
have been neglected, threatened or physically or sexually
abused. These safe centers have provided assistance and
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information to thousands of seniors and caregivers.

7. Initiating the long term care insurance education & outreach
program dedicated to informing and educating the general
public about long term care insurance. This program has
furnished information to 4,200 businesses as well as
sponsored presentations which have reached over 3,000
individual seniors.

8. Supporting programs for Health and Wellness, educating
grandparents raising grandchildren, funding transportation
of seniors to volunteer assignments, and promoting
intergenerational literacy programs.

Notwithstanding the impressive private membership of its
Board, currently chaired by Rita C. Mabli, President and CEO of
United Hebrew of New Rochelle, the Partnership could never have
completed its many accomplishments without the support of its
public partner, the Westchester County Department of Senior
Programs and Services. This agency is led by its extraordinary
Commissioner, Mae Carpenter, the founder of the Partnership in
1990. Commissioner Carpenter has taken a leadership position, on
a national scale, to develop an agenda to address issues affecting the
senior community in Westchester County and across the Country.
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HEALTH CARE PROXY
L (mame) , hereby appoint (name, address and telephone number)

as my health care agent to make any and all health care decisions for me, excepf o the extent that I
state otherwise. This proxy shall take effect when and if I become unable to make my own health
care decisions.

Name of substitute or fill-in agent if the person I appoint above is unable, unwilling or unavailable
to act as my health care agent:

(name address & telephone number)

Optional instructions: I direct my agent to make health care decisions in accord with my wishes
and Iimitations as stated below, or as he or she otherwise knows.

My agent knows my wishes as to artificial nutrition and hydration and is authorized to make decisions
about these matters. I hereby appoint my agent as niy personal representative for all purposes of the
Health Insurance Portability and Accountability Act of 1996, 45 CFR. 164, (“HIPAA”), Confidentiality of
Alcohol and Drug Abuse Patient Records, 42 CFR. Part 2, Confidentiality of Menfal Health Records, 42
CER Part 51, and New York Public Health Law §2782 (Confidentiality of HIV-related information). My
agent is authorized to obfain, review, phofocopy and release to any individual any or all of my individually
identifiable health information and medical records regarding any past, present or future medical or

mental health condition. The authority given my agent shall supersede any prior agreement that I may have
made with my health care providers fo restrict access to or disclosure of my individually identifiable health

information

Unless I revoke it, this proxy shall remain in effect indefinitely, or until the date or conditions stated
below. This proxy shall expire (specific date or conditions, if desired):

I hereby make an anatomical gift to be effective upon my death of
A .0 Any needed organs or paris.
B .10 The following body parts:
C.O Limitation(s):

If you do not state your wishes or instructions about organ and/or tissue donation on this
form, it will not be taken to mean that you do not wish to make a donation or prevent a person, who
is otherwise authorized by law, to consent to a donation on your behalf.

Signature: Date:
Type name

Address:

Statement by Witnesses (must be 18 yedrs of age or older):

I declare that the person who signed this document is personally known to me and appears fo be
of sound mind and acting of his or her own fiee will. He or she signed (or asked another io sign for
him or her) this document in my presence. )

Witness 1:
Address:
Witness 2:
Address:
Witness 3:
Address:
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A;Dpaz}zz’mg Your Health Care A_g'em‘
in New York Stafe

“The New York Hea[z‘h Care Proxy Law allows you fo appoint
somneone you frust — for exarnple, a family merriber or close
friend — to make health care decisions for you if you lose ihe
abilify fo rnake decisions yourself. By appomfing a healih .
care agent, you can make sure that health care providers
follow your uishes. Your agent can also decide how your
wishes apply as your medical condifion changes. Huospifals,
doctors and other healfh care providers must 10 How yourr
agent’s decisions as if fhey were your own. You may give the
person you select as your healih care agent as Litle oras -

" such authority as you want. You may allow your agent fo
make all health care decisior:s or only cerfafn ones. You may
also give your agent instructions that ke or she has fo follow.
This form can also be used fo document your wishes or
frestructions with regard fo organ andlor tissiue donation.




————

T~

About the Heal’[h Care Proxy Form

This is an important legal docirment, Before
-signing, you should understand the following

fa_r:ts
.1 This formygives the person you choose as your
agent the anthority to make all health care

decisions for you, inchuding the decision to
remove or provide life-sustaining treatment,
unless you say otherwise in this form “Health

-care” means any trealment, service or

procedure to diagnose or freat your physical or

" mental condition.

Unless your agent reasonably knows your
wishes about artificial nufrition and hydration
(nourishment and water provided by a feeding

. tube or intravenous line), he or she will not be

atlowed to refuse or consent to those measures
for you.

Your agent will start making decisions for you
wher your doctor determines that you are not
ablé o make health rare decisions for yourself.

You may write on this form examples of the
types of treatinents that you would not desire
and/or those freatments that you want fo make
sure you receive. The instructions may be used.

- to limit the decision-making power of the

agent. Your agent must follow your ]
Instructions when making decisions for you.

You do not need a lawyer to fill cut this form.

You may cﬁoose any adult {18 years of age or
older), including a family member or close.
friend, fo be your agent. If you select a docior

‘as your agent, he or she will have to choose

between acting asyour agent or as your
attending doctor because a doctor cannot do
both at the same Hme. Also, if you are a patient
or resident of a hospifal, nursing home or
mental hygiene facility, there are special
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reshictio'ns about naining someone who works
for that facilify s yourr sgent. Ask siaff at the
facility to explain those restrichons.

7. Before appointing sorneone as your health care

agent, discuss it with him or her o make sure
that he or she is willing to act as your agent’
Tell the person you choese that he or she will
be your healfh care agent. Discuss your health
care wishes and this form with your agent. Be
sure to give him or her a signed copy. Your
agent cannot be sued for health e decxsmns
made in good faith

8. If you have named your spouse zs your health

care agent and you later become divorced or
legally separated, your former SPOLSE CaIl IO
longer be your agent by law, unless you state,
otherwise. If you would like vour forrmner

Spouse to rernain your agent, you may note

this on your turrent form and date if or
complete a new form naming your former
SPOUSE. -

. 8. Even though you have signed this formn, you

have the right to make health care decisions
for yourself as long as You are able o do 50,
and freatrnent cannot be given to you or
stopped if vou object, nor will your agent have
any power fo object

10. You may cancel the anthority given to your -

agent by telling him or her or your health care
provider orally or in writing,

11. Appointing a health care agent is vélﬁntary. No

ORe Can require you fo appofnt pne.

12. You may EXPTESS YOUr wishes or instrucHons

regarding organ and/or hssue denation on this
form.



Frequently Asked Questions

Why <hould ¥ chicose = heafth care zgent?
If you become unable, even emporerily, o raake
health care dedisions, someone else roust decide
for you Health care providers offen look fo family
mernbers for gmdance. Family members mury
express what Hiey think your wishes are related fo
a particalar freafment. However, In New York
State, anty 2 health care agent you appoint has the
tegal anthority to make trestment decisions if you
zre tmable to decide for yourself. Appeinting 2n
agent lefs you confrel your medical treatinint by
= allowing your ageaf to make health care
decisicns o your behalf as you woudd want thers
. decded;
= choosing one person o ke health care
decisions because you think that person would
make the besk decisions;
= rhoosmyg one person o aveld conflict or
confusion amend family members andfor
significant others.
You may also appoint i alfernate zvent fo ke
ever if your first cholce cannot make decisions for
oL

Who cau be a kealth care agent?

Anyone 18 years of age or older can be 2 health

care agent. The person you are appointing as your
- agentt or your alternate agent cannot sign as a

witrniess on your Health Care Proxy form.

How do Lappoint a keilth care agent?

All competent adulis, I8 years of age or older, =0
appoint z health care agent by signing a form
called a Health Care Proxy. You don't need 2
lavwyer or a notary, just twe adult wirnesses. Your
agent cannof sign as a witness. You can nse the
formo printed here, but you don'f have fo use this

form.

When world my Iealth care agent hegia o
make health care decisions for me?

Your health care agent would besin to make
health care decisions after your docfor decides that
vou are not able to make your own health e
decisions. As Iong as your are able to make health
care decisions for yourself, you will have the fight

fodose -

Al
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What decisinns can oy health care aSent
mzke ¥

Unless you limif your heslth care agent’s
authorhy, your agent will be zble to make any
health care deasion that voo could have made
vort were able fo dedde for yourself. Your ageat
can agree that you should receive treatment,
rhoose snong different freatments and decide that
treatments should not be previded, in sccordance
with your wishes and interests. However, your
agent can only make decisitons about artificia!
nurfrition and kydration (nourishment and water -
provided by feeding tube or infravenous line) i he
or she knows your wishies from what you have said
or what you Have writters. The Hezlth Care Proxy
form does not give your agent the power fo make
nop-heatth care detisions for your, such as
financial dédisions.

Why do ¥ need to appoint 5 hea7h care
agent if Pra yonog and kealthy?

Appointing z health care adent Is & good idea even
though you are not elderly or terminafly 711 A
healih care agent can act on your behalf if you
become even termporarily noable o make your
owr hiealth care decisions (such as ruight occur if

© you are under general anesthesia or have become

camatess because of an accdent). When youagain
become able to mzke your own health mre
decisions, your bealth care agent will no longer be
anthorized fo act

How will my health care agent mzke
decisions?

Your agent must follow vour wishes, as well as
your moral and religions beliefs. You may wriie
instroctions on your Health Care Proxy formoor
siply disciss them with your agent.

How will pxy health cave agent koow my
wishes? -

Having an open and frank disaission abouf your
wishes with your healfh care agent will put him or
her i 2 better posiftion to serve your interests. FF
your agent does not know yonr wishes ar beliefs,
your agent is legally required o act i your best
interest. Becaose this Is a major responsibility for
the person you appoint as your heafih care agdent,

~
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Frequently Asked Questions, contineed

you should have a discussion with the person

abouf what types of frestments vou would or

\wonld not want under different fypes of

Sroumstances, suclt as:

= whether you world want Jife support inifiated/
continued/removed if you are in 3 permanent
cOa;

o whether you would want Ireatments inftiated/
rontinued/removed i you have a ferminal
illmess;

o whether you would want arfificial nuirifion and
hydration initiated/witbheld or continued or
wiathdrewn and under what fypes of
rcumsiances.

Can my health care xfent overrale my
wishes or priox freatment instrnctions?

.. No. Your agerit is obligated to make decisions
hased on your wishes. If you clearly expressed
particular wishes, or gave parficular treafment

s chructions, your agent has a duty fo follow those
wiches or instrucions wnless he or she has 2 good
f231h basis for believing that your wishes changed
or do not apply to the circumstances.

Wha will pay attention to my agent?

AT} hospitals, mursing homes, doctors and other
health care providers are legally required fo
provide your health care agent with the same

i formation that would beprovided fo you and to
honor the decisions by your agent as if they were

rade by you Ifa hospitzl or nursing home ebjects

to sorne freatment ophons (such as rernoving
certain treatmertt) they must tell you or your
agent REFORE or upon admission, if reasonably

possible.
(-

What if ooy healllx cave agent is nof
available when decisiens mxast be made?
You may appoint an alternate agent to decide for

* youifyour health care agent is unavailable, enable
or uriwilling to act when decisions must be rhade.
Otherwise, health care providers wilk make health
care dedisions for you that fallow instructions you
gave while you were still able to do so. Any '
fnsiructions that you write on your Health Care
Progy form will guide health care providers under
these citcurpsiances.

A
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What if1 chanfe my mind?

It is easy fo cancel your Health Care Praxy, to
change the person you have chosen as your health
care agent or to change any nstructions or
lnitafions you have included on the form_ Stroply
511 put a new form. In addiion, you ey indicate
that your Health Care Proxy expires on a specified
date or if cerfain events ocour. Otherwise, the
Hraith Care Proxy will be valid indefmitely. If you
rhoase your spowuse as your health care agent or as
your alternate, and you get dvorced or legally
separated, the appoinfment is automatically
cancelled. However AF yoit would like your former
spouse to remain your agent, you may note this on
your current form and date it or complefe a new
form maming your former spouse. ‘

Car my bealth care agent he legally Bable
for decisions made on my behalf?

No. Your health care agent will not be Hable for
hexzlih care dedsions made in good faith on your
hehalf. Alsa, he or she cannot be held liable for
costs of your care, just because he or she s your
agent.

Is = Health Care Prexy the same as a living
will?

No. A living will is a document that provides
specific instructons about health care decisions.
Vour may put such Instructions on your Health
Care Proxy form. The Health Care Proxy allows
you to choose sormeone you frust to make health
care decisions on your behalf. Unlike a living will,

. 3 Health Care Proxy does not require that you

know in advance all the decisions that may arise.
Instead, your health care agent can interpret your

- wishes as oedical circumstances change and can

make decisions you could not have known would
have to be made.

Where should I keép my Health Care Froxy
form afier it is signed?

(3ive a copy to your agent; your doctor, your
attorney and any other farnily members or close
friends you want. Keep z copy in your wallst or
purse of with other important papers, but netina
location where no one can access if, ke a safe
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frequently Asked Questions, confinued

eposit box. Bring a copy if you are admitted to the
sospital, even for momor stugery, or if you undergo
sutpatient surgery. o .

$ay T oe the Health Care Prexy form to
>ypress my wishes about ergzn andfer Hssne
Iopation? . '

7es. Usé the optional organ and tissue donation

-ection on the Heatth Care Proxy form and be sure -

-0 have the section witnessed by two people. You
Ty specify that your organs and/or tissues be
1sed for transplantztion, research or educational
yrrposes. Any limitation(s) associated with your
wishes should be ooted in this seefon of the proxy.
mailare to include your wishes and Instroctions’
i your Health Care Proxzy form will not be faken
‘o meean that you de not want to be an organ and/
sr tissue danor.

A-6
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Can my health care agent make decisions
for me about ergan and/ox fisswe donation?
No. The power of a health care agent 1o ke
health care decisions on your behalf ends upon
vour death. Noting vour wishes on your Health
Care Proxy form allows yon to clearly state your
wishes zbout organ and tissue donation

Who czn consent fo a donation # f choose

 mot ta sfafe my wishes at thic Hrae?

Tt is importast to note your wishes about organ
and/or tissue donation so that farnily members
wha will be approached aboud donation are aware
of your wishes. However, New York Law provides
list of individuals who are authorized to consent to
organ and/or Hssue donation on your hehalf. They
are isted in order of priovify: your spouse, 2 s011 00
danghter 18 years of age or older, either of your
parents, a krother or sister 18 years of age or older,
a puardian appoinied by a court prier to the
donor’s death, or any other legally authorized
DErSOTL.
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APPENDIX B

NEW YORK LIVING WILL

L , being of sound mind, make this statement -as a directive to be
followed if I become permanently unable to participate in decisions regarding my Medical care.
These instructions reflect my firm and setfled commitment to decline medical treatment under
the circumstances indicated below.

I direct my attending physician and other medical personnel fo withhold or withdraw treatment
that serves only to prolong the process of my dying, if T should be in an incurable or irreversible
mental or physical condition with no reasonable expectation of recovery.

These instructions apply if I am: a) in a terminal condition; b) permanently unconscious; or ¢) if I
am conscious but have irreversible brain damage and will never regain the ability to make
decisions and express my wishes. ' :

I direct that treatment be limited to measures fo keep me comfortable and to relieve pain,
including any pain that might occur by withholding or withdrawing treatment. While I
understand that T am not legally required to be specific about future treatments, if I am in the
condition(s) described above, I feel especially strong about the following forms of treatment.

Y do not want cardiac resuscitation.

I do not want mechanical respiration.

I do not want tube feeding.

I do not want antibiotics.

I do want maximuio pain relief.

Other instructions (insert personal instructions):

These directions express my iggal right to refuse treatment, under the laws of New York. Unless
I have revoked this instrument or otherwise cleazly and explicitly indicated that I have changed

my mind, it is my unequivocal intent that my instructions as set forth in this document be
faithfully carried out.

Signature:
Address:

Date:

B-1
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Statement By Witnesses (Must Be 18 or Older)

I declare that the person who signed this document is personally known to me and appears to be
of sound mind and acting of his or her own free will. He or she signed (or asked another to sign
for him or her) this document in my presence.

Witness:

Address:

Witness:

Address:

KEEP THIS SIGNED ORIGINAL WITH YOUR PERSONAL PAPERS AT HOME.
GIVE, COPIES OF THE SIGNED ORIGINAL TO YOUR DOCTOR, FAMILY,
LAWYER AND OTHERS WHO MIGHT BE INVOLVED IN YOUR CARE.

-85-
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NEW YORK STATE DEPARTMENT OF HEALTH Medical Orders for Life-Sustaining Treatment {MOLST)

LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

ADDRESS

CITY/STATE/ZIP

] Male [ Female ]
DATE OF BIRTH (MM/DD/YYYY) eMOLST NUMBER (THIS IS NOT AN eMOLST FORM}

Do-Not-Resuscitate (DNR) and Gther Life-Sustaining Treaiment (LST)

This is a medical order form that tells others the patient’s wishes for life-sustaining treatment. A health care professional must complete or change the MOLST
form, based on the patient’s current medical condition, values, wishes and MOLST Instructions. i the patient is unabie to make medical dedisions, the orders
should reflect patient wishes, as best understood by the health care agent or surrogate. A physician must sign the MOLST form. All health care professionals must
follow these medical orders as the patient moves from one location te another, unless a physidan examines the patient, reviews the orders and changes them.

MOLST is generally for patients with serfous health conditions. The patient or cther dedision-maker should work with the physician and consider asking
the physician to fill out a MOLST form if the patient:

~ Wants to avoid or recaive any or all life-sustaining treatment.
« Residesin a long-ferm care facility or reguires long-term care services.
= Might die within the next year

If the patieni has a developmental disability and does not have ability fo decids, the doctor must follow special procedures and attach the appropriate
legat requirements checktist.

Check cne:

[1 CPR Order: Attempt Cardio-Pulimonary Resusdtation. :
(PR involves artificial breathing and forceful pressure on the chest to try to restart the heart. I usually involves eleciric shack {defibrillation) and a
plastic fuhe down the throat into the windpipe to assist breathing {intubation). Tt means that all medical treatments will be done to prolong life when
the heart stops or breathing stops, including being placed on a breathing machine and being transferred to the hospital.

[ DNR Order: Do Mot Attempt Resuscitation (Allow Natural Death)
This means do not begin CPR, as defined above, to make the heart or breathing start again if either stops.

The patient can make a decision about resuscitation if e or she has the ability fo decide shout resuscitation. If the patient does NOT have the ability to
decide about resuscitation and has a health care proxy, the health care agent makes this dedsion. i there is no health care proxy, another person will

decide, chosen from a list based on NYS law.

7 Check if verbal consent {Leave signature line blank)
SIGNATURE DATE/TIME

PRINT NAME OF DECISION-MAKER

PRINT FIRST WITNESS NAME PRINT SECOND WITNESS NAME
Whe made the decision? [_] Patient [[] Health Care Agent [ Public Health Law Surrogate  [7] Minor's Parent/Guardian  [] §1750-h Surrogate

i 7

PHYSICIAN SIGNATURE PRINT PHYSICIAN NAME DATE/TIME

PHYSICIAN LICENSE NUMBER PHYSICIAN PHOME/PAGER NUMBER

Check olf advance directives known to have been completed:
[} Health Care Proxy [ ] Living Wil ] Organ Donation [ Documentation of Oral Advance Diractive

DOH-5003 {6710} Pagelof 4 HIFAA permits disclosure of MOLST to other health care professionals & electronic registry as necessary for treatment.
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DATE OF BIRTH [MM/DD/YYYY] g

Life-sustaining treatment may be ordered for a trial peried to defermine if there is benefit to the patient. If a life-sustaining treatment is started, but turns
out not to be helpful, the freatment can be stopped.

I S R

ST T A R

Treatment Guidelines No matter what else is chosen, the patient will be treated with dignity and respedt, and health care providers will offer

comfort measures. Check one:

["] Comfort measures only Comfort measures are medical care and treatment provided with the primary goal of relieving pain and other sympioms and
redudng suffering. Reasonable measures will be made to offer food and fluids by mouth. Medication, turning in bed, wound care and other measures
will be used to relieve pain and suffering. Oxygen, sucticring and manual treatment of airway chstruction will be used as needed for comfort.

[} §imited medical interventions The patient will receive medication by mouth orthrough a vein, heart monitoring and all other necessary treatment,
hased on MOLST orders. :

[1 No limitations on medical inferventions The patient will receive all needed treatmenis.

--------- Y PR w AR RS S A N R T R S T R

Instructions for Intubation and Mechanical Ventilation Check one:
[7] Da not intubate {(BND) Do not place a tube down the patient's throat or connect to a breathing machine that pumps airinto and cut of lungs. Treatments
are available for symptoms of shortness of breath, such as oxygen and morphine. {This box should not be checked if fullCPR is checkad in Section A)
(1 Atrial period Check one or both:
[} Intubation and mechanical vendilation '
[ 1 Noninvasive ventilation {e.g. BIPAP}, if the health care professional agrees that it is appropriate
[ intubation and long-term mechanical ventilation, if needed Place a tube down the patient’s throat and connect to a breathing machine as long as
it is medically needed.

e et St o e St P

Future Hospitalization/Transfer Check one: '
] Do nat send to the hospital untess pain or severs symptoms cannet be otherwise controlled.
[] Send to the hospital, if necessary, based on MOLST ordars.

A T e et b L e b e T St e e o S T 7 S B T T Y T ot e LT S T

Artificially Administered Fluids and Nutrition When a patient can no lenger eat or drink, liguid food or fluids can be given by a tube inserted in the
stornach or flujds can be given by a small plastic tube {catheter} inserted directly into the vein. If a palient chooses not to have either a feeding tube or IV
tluids, fond and fluids are offered as tolerated using careful hand feeding. fheck one each for feeding tube and IV fluids:

{1 Nofeading tube 1 No IV fluids

] Atrial period of feeding tube [ Atrial period of IV fluids

[ Long-term Teeding tube, if needed

Antibiolics Check one:

[7] Do not use antibiotics. Use other comfort measures to relieve symptoms.
[] Determine use or limitation of antibictics when infection ocouys.

[] Use antibiotics fo treat infections, i medically indicated.

e — o PN p— cem

Other Instructions about starting or stopping freetments discussed with the doctor or about other treatments not listed above {dialysis, transfusions, etc.).

Consent for Life-Sustaining Treatment Orders {Section E} (Same as Section B, which is the consent for Section A)

[] Check i verbal consent {Leave signature line blank)
SIGNATURE: DATE/TIME

PRINT NAME OF DECISION-MAKER

PRINT FIRST WITHESS NAME ) PRINTSECOND WITMESS NAME

Who made the decision? [ ] Patfent [ Health Care Agant  [] Based on clear and convincing evidence of patient’s wishes
L Public Health Ltaw Surregate  [_] Minor’s Parent/Guardian [} §1750-b Surrogate

Physician Signature for Section E

PHYSICIAN SIGNATURE PRINT PHYSICIAN NAME DATE/TIME

DOH-5003 {6/10) Page 2 of 4 This MGLST form has been approved by the NYSDOH for use in ail settings.

C2 87-




DATE OF BIRTH {MM/DD/YYYY)

Thie physician must review the form from time to fime as the law requires, and also:

» If the patient moves from one location 1o another to receive care; or

« If the patient has a major change in health status (for better or worse): or
» If the patient or other dedsion-maker changes his or her mind about treatment.

Date/Time

Reviewsr's Name
and Signature

Location of Review
{e.g., Hospital, NH, Physican’s Office)

Outcome of Review

[ ] No change
[ Form voided, new form completed
[T Form veided, no new form

[7 No change
(] Form vaided, new form completed
[[] Form voided, 7o new form

[ ] No change
LI Form voidad, new form completed
L 1 Form voided, rio new form

[L] No change
L1 Form voided, new form completed
[J Form vaided, no new form

[} No change
["] Form voided, new form completed
1 Form veided, o new form

[ Mo change
LT Form voided, new form completed
[ Form voided, no new form

'] No change
(] Form voided, new form completed
[[1 Form vaided, ro new form

[ No change
[ Form voided, new form completed
I Form voided, 7o new form

] No change
[ Form voided, new form completed
[ Form voided, no new form

LI No change
(1 Form voided, new form completed
{1 Form voided, o new form

{1 No change
[ Form vaided, new farm completed
[ Form voided, no new form

DOH-5003 {6/10} Page3of4
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LAST NAME/FIRST NAME/MIDDLE INITIAL OF PATIENT

DATE OF BIRTH {MM/DB/YYYY)

Date/Time

Reviewer’s Name
and Signature

Location of Review
(e.g., Hospital, NH, Physiclan’s Office)

Quteome of Review

[ No change
[7] Form voided, new form completed
7] Form voided, no new form

[ Ho change
[ Form voided, new form completed
[ Form voided, no new form

{1 Nochange
[ Form voided, new form completed
[ Form voided, no new form

[ ] No change
[7] Form voided, new form completed
{1 Form voided, ne new form

] No change
[ Form voided, new form completed
[] Form voided, ne new form

[ ] Mo change
[ Form voided, new form completed
{1 Form voided, no new form

[ 1 No change
[ Form voided, new form cornpleted
[ ] Form voided, no new form

[] No change
I_} Form voided, new form completed
7] Form voided, ne new form

] No change
[] Form voided, new form comnpleted
] Form veided, no new form

[ No change
[[1 Form voided, new form completed
[ Form voided, no new form

[] Nochange
[[1 Form voided, new form completed
[ Form voided, rg new form

"I No change
[ Form voided, new form completed
i1 Form voided, no new form

DOH-5003 (6/10} Page dof 4
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- LIFE-SUSTAINING TREATI

IENT

‘General Instructions for the Legal Requireménts Checklists for Adult Patient:
and Glossaty

The MOLST form 1s a medical order form that tells others the patient’s medical orders for life-
sustaining treatrnent. All health care professionals must follow these medical orders as the patient
moves from one location to another, unless a physician examines the Ppatient, reviews the orders,
and changes them.

MOLST 1is generally for patients with serious health conditions. Physicians should consider
consulting with. the patient about completing a MOLST form if the patient:

0 Waats to avoid or receive life-sustaining treatment.

o Resides 1 a long-term care facility or requires long-term care services.

o Might die within the next year.

These instructions and checklists are intended to assist health care professionals in completing the
MOLST form with adult patients and/or the patients’ authorized health care decision-makers. They ate
NOT intended for use with minor patients, or patients with developmental disabilities who lack medical
decision-making capacity, or patients with mental illness in a mental hygiene facility.

(3eneral Instructions

The MOLST form must be completed based on the patient’s current medical condition, vahues,
wishes, and these MOLST instructions. Completion of the MOLST begins with a conversation
or a sertes of conversations between the patient, the health care agent or the surrogate, and a
qualified, trained healch care professional that defines the patient’s goals for care, reviews possible
treatment options on the entire MOLST form, and ensures shared, informed medical decision-
mzking. The conversation should be documented in the medical record. The patient or other
medical decision-maker must consent to the MOLST orders, with the exception of patents
covered by Checklist #4 (for adult hespital or nursing horne patients without medical decision-

- making capacity who do not have a health care proxy or a Public Health Law surrogate ).

Although the conversation(s) abour goals and treatment options may be mitiated by any qualified
and trained health care professional, a licensed physician must always, at a minimurn: (i) confer
with the patient and/or the patient’s health care agent or surrogate about the patient’s diagnosis,
prognosis, goals for care, treatment preferences, and consent by the appropriate decision-maker,
and (i1) sign the orders derived from that discussion. If the physician is licensed in a border
state, the physician must insert the abbreviation for the state in which he/she is licensed, along
with the license number.

December T, 2010 1
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Completion of both the first and second pages of the MOLST form s strongly encouraged.
However, the patent or decision-maker (i.e., 2 health care agent or surrogate) may not be
physically or emotionally prepared to reach a decision concerning every treatment Option on the
form in a single meeting. Completion of only page T of the MOLST form (concerning
CPR/DNR) is permissible, and page 2 (Section E) may be completed at a later time. [f a patient
or decision-maker can reach a decision on one or more treatment options, but not others, on page
2, the physician may cross out the portion of the form with the treatment option(s) for which
there is no decision and write “Decision Deferred” next to those treatment option(s). If the
patient or decision-maker reaches a decision concerning that treatment option(s) at a later time, a
new form must be completed and signed by a physician, indicating all of the patient’s or decision-
maker’s decisions.

Verbal orders are acceptable with a follow-up signature by a INY5 licensed physician or a border
state physician in accordance with facility/community policy. Verbal orders must be
authenticated within 48 hours under Medicare and Medicaid hospitai conditions of participarion.

Printing the form on bright “pulsar” pink, heavy stock paper 1s strongly encouraged. When EMS
personnel respond to an emergency call in the community, they are trained to check whether the
patient has a pink MOLST form before initiating life-sustaining treatnent. They might not
notice 2 MOLST form on plain white paper. However, white MOLST forms and photocopies,
faxes, or electronic representations of the original, signed MOLST are legal and valid.

MOLST orders completed in accordance with New York law remain valid when the patient
transitions from one health care setting to another. Non-hospital DINR. orders must be reviewed
by a physician at least every 90 days. In addition, all MOLST orders must be reviewed consistent
with facility policy and when the patient transitions between care settings, when thete is a major
change in health status, and when the patient or other health care decision-maker changes his/her
mind about treatment.

Decision-making standazds, procedures and statutory witness requirements for decisions to
withhold or withdraw life-sustaining treatment, including DINR, vary depending on who makes
the decision and where the decision is made. Accordingly, there are different checklists for
different types of decision-makers and settings.

Please note: There are 5 different checklists for adult patients:

Checklist #1 - Adult patients with medical decision-making capacity (any setting)

Checklist #2 - Adulc patients without medical decsion-making capacity who have
a health care proxy (any setting)

Checklist #3 - Adult hospital or nursing home patients without medical decision-
making capacity who do not have a health care proxy, and
decision-tnaker is Public Health Law Surrogate (surrogate selected from the
surrogate Jist)

Decemnber I, 2010 2
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Checklist #4 - Adult hospital or nursing home patients without medical decision-
making capacity who do not have a health care proxy and for whom no surrogate
from the list is available

Checklist #5 - Adule patients without medical decision-making capacity who do not
have a health care proxy, and the MOLST form is being completed in the

community

Choose the correct checklist. Then, complete the clinical steps and legal requitements based on
who makes the decision and the setting.

The checklists can be found on the Department of Health's website at:
hetp:/ / WWW.nyhealth.gov/ professionals/ patients/patient rights/molst/.

Review and Renewal of MOLST Orders

The physician must review the MOLST form from time to time as the law requires, and alsc:
o If the patient moves from one location to another to receive care; or
» If the patient has a major change in health status (for better or worse); or
= If the patient or other decision-maker changes his or her mind about treatment.

If the patient lacks capacity to make health care decisions, the Health Care Agent or Surrogate
may request a change in the MOLST and must be consulted about any changes recommended by

the Patient’s health care provider when any of the above circumstances arise.

DNR /Allow Natural Death orders: Public Health Law requires the physician to review non-
hospital IDNR. orders and record the review at least every 90 Days. In hospitais and nursing
homes, MOLST orders must be reviewed regulatly in accordance with faaility policies.

Life-Sustaining Treatment orders: The patient’s medical condition, prognosis, values, wishes and
goals for his/her care may change over time. The physician should review these orders ar the
sarne tirne as DINR/Allow Natural Death orders are reviewed and the review is recorded.

Review all medical orders in Sections A through E of the MOLST form.

Document the outcome of the review in Section F

 If there is no change in the patient’s health status, medical decision-making capacity or
preferences, sign, date and check the “No Change” box.

« If there is a substantial change in patient’s health status, medical decision-mnaking capacity,
goals for care or preferences that results in a change in MOLST orders, write “VOID” in
large letters on pages I and 2, and complete a new form, in accordance with NYS Public
Health Law decision-making standards and procedures. Check box marked “FORM

C-7 -92-
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VOIDED, new form completed”. (RETAIN voided MOLST form in chart, medical
record, or electronic registry as required by law.)
« Ifthis form is voided and no new form 1s completed, full treatment and resuscitation will

be provided, unless a different decision is made by the patient, surrogate or health care
agent. Wiire “VOID” in large lettess on pages I and 2 and check box marked “FORM
VOIDED, no new form.” (RETAIN voided MOLST form mn chart, medical record, or

electronic registry as required by law.)

For more information about the MOLST Program, view the Department of Health's website at
htip: // W.nyheal‘th.gov/ professionals / patients [patient_rights /molst/ and the Compassion

and Support website, Professionals section and the MOLST Tratning Center at

WWW.Com?assioﬁAnéSu?portorg.

Glossary

“Adult” means any person 18 or clder or any person who has married.

“Clear and convincing evidence” is evidence that the patient held a fimm and settled commitment
to the withholding of life-sustaining treatrnent i the event of circurnstances like the patient’s
carrent medical condition. The evidence may be in a written living will, and/ or previous oral
staternents indicating the patient’s wishes, considering the circumstances under which such
staternents were made and to whom. In order to decide whether the evidence of the patient’s

wishes is clear and convincing, consideration should be given to:

o

whether the statements were general or specific;

whether the staternents were about specific circumstances (for example, terminal
illness, persistent vegetative state) that are simnilar to the patient’s current medical
condition;

the intensity, frequency, consistency, and semiousness of such statements;

whether the staternents tended to show that the patient held a fiom and settled
comrnitrnent to certain treatment decisions under circumstances like those Presented;
whether the strength and durability of the patient's religious and motal beliefs make a
more recent change of heart unlikely; and

whether the statements were made to one person only or to more than one person
close to the parient.

“Close friend" is any person 18 or older who is a friend or relative of the patient. This person
must have maintained regudar contact with the patient; be familiar with the patient’s activities,
health, and religious ot moral beliefs; and present a signed staternent to that effect to the
attending doctor.

”Comlnunity” Theans not in a hospital Of NULSING home.
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“Domestic partner:” means a Persen who:
o has entered into a formal dornestic partnership recognized by a local, state or national
government; or
* has registered as a domestic partner with a registry maintained by the government or an
employer; or
® is covered as a domestic partner under the same employment benefits or health insurance; or
® shares a mutual intent to be a domestic partner with the patient, considering all the f{acts
and circuiumstances, such as:
They live together.
They depend on each other for support.
They share ownership (or a lease) of their horne or other property.
They share income or expenses.
They are raising children together.
They plan on getting married or becorning formal domestic partners.

Q0 0 0 0 00

They have been together for a long time.

The following may not be a "domestic partner”

° A parent, grandparent, child, grandchild, brother, sister, undle, aunt, nephew or niece of
the patient or the patient’s spouse.

» A person who is younger than I8.

“Health or social service practitioner’ means a registered professional nurse, nurse practitioner,
physician, physician assistant, psychologist or licensed clinical social worker, licensed or
certified pursuant to the Education Law and acting within his or her scope of practice. A
health or social service practitioner who determines that a patient lacks medical decision-
making capacity must be competent to do so, based on his/her experience and training.

“Hospital" means a general hospiral as defined in subdivision ten of section twenty-eight
hundred one of the Public Health Law, excluding a ward, wing, unit or other part of 2 general
hospital operated for the purpose of providing services for persons with mental illness
pursuant to an operating certificate issued by the New Yozk State Office of Menral Healch.

“Life-sustaining treatment” means any medical treatment or procedure without which the patient
will die within a relatively shost time, as determined by an attending physician to a reasonable
degree of medical cerrainty. Cardiopulmonary resuscitation (CPR) is presumed to be Jife-
sustaining treatment without the necessity of a determination by an attending physician.

“Mental hygiene facility” means, for purposes of these checklists, a facility operated or licensed
by the Office of Mental Health (OMH) or the Office for People With Developmental -
Disabilities (OPWDD) as defined in subdivision six of section 1.03 of the Mental Hygiene
Law; i.e., any place in which services for the mentally disabled are provided and includes but is
not limited to a psychiatric center, developmental center, institure, clinic, ward, institution or

building, except that in the case of a hospital as defined m article 28 of the Public Health
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